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ſome Share, What other Notes I have taken mecrly for my 
own Uſe, arc too erude and imperfoct th admit fen Publi- 
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I haue in this Report ken a lager Spe, ; 
more fully into the State of many af the Caſes and che Res- 
ſoning on them, than moſt of my Gotamporaries havs done; 
and this bath drawn bie into u greater:Length;thap- They 
have allowed: to themſalves. Brerity I hate anden ede to 
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_ 170 Chief Juſtice: Hale's Health or Leiſure in the Decline 


of his Years, hadipecairted Hind to-teviſe his Hiſtory of the 6 
| of, che Crown, and to render it as correct as his great 
Abilities would. have. enabled Him 3 jor perhaps had that 
been publiſhed as corteſstiy as He leſt it, 1 
| the; Tranſcript corrected and improved in great 
5 Hand, (the Whole | 


found among bis Bapers aſter: his s Death); 
either of theſeCaſes every. Attempt of this Kind 
have been judged altogether needleſs. 
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Ar dhe Fine af the learned Alkhor's Death when Mat- 


ters were freftvuy;Memory,antrwher tlie Herſons boſt ac- 
quainted with his MSS. were living, the Tranſcript was cer- 
tainly-codfidered:aco the gemiine: M80 "Biſhop RU, who 
doubtleſs. had his Ibfoemation; irũm thoſe) whe beſt knew, 
hach placed. abe fewer Holumii in a Catalogue of the Anithor's 
M88. publi ' aftervhis'Deith; without th Idaſt 
 Mentiowok rhe; ch Falio Folums.” Which having been wan- 
ſerided;-[andi the; Tranfcript"ctrre dl, w probably laid 
aſide 1:26 foul Drauphiz after: Trunſeriptica commionly-are, 
unleſe they are defiroſicd, which perhiþs may be 'th&borttr 
May. For. an Author muſt Hare leſe geaſibiliry under Pub- 
lick Ceaſure than iſe and! good Man generally have) Who 
tan be te ta be ſent to h Account: vitlt all- der 
perſectiomu on hir Head. co.) i 09 botigas mad 29h: 
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I hope theſe ſhort . 
the learned Judge Hath met with from his Publiſher may 
ſerve as nn Apology; for tho preſeni Pechlication- 
o odd od n men tf 2mngoQ nommoaniy £1: 

Limend ir Rkewiſe us ſont Apology! fer dt culy valua- 
ble: Mai. For if the Reader hatt ober ved any Miſtakes, In- 
conſiſtencies ot hetuſleſt Repetitiqus iii the Simmary or Hiſ- 0 
tory, He will do the leurned Author the to remiem- 
* That in-the-Outines' of x Wort uf ſuch Bxwhr! and 
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of bie Hale's Works have long lain by Me, and poſſibly in 
the Opinion of ſome of my Readers come out ſomewhat 
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thor's 4 Thoughts. fon. the \Suibjat# have: been οτπνν,. 
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for himſelf, that the Samatahy,.a ColleQidr of Extras h 
es, can in the Hurry: of a 


ly put together ut difſetent index 
Publick Employ; meer Hints for private Uſe, thought tit on 
into ſome Method, and for the maſt Furt place under pro- 
per Heads, (as his Collections upon every Subject generally 
were, ) was never intended for the Prefs nor fitted for it: 
and that the Hiſtory itſelf was not intendet iy Min ſor Pub- 
lick View in the Dreſs in which it .now/tappedteth;5” - 6 133 
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unſraſonably at this Juncture. The Cauſe of the Pretender 
ſeems now to be abſolutely. given up! IL hope in God it 18 
o. Hut whether the Root of Bitterneſs; the Principles which 
gave Birth and Growth -and' Strength! to it, and! have been 
Twice within our Memory! made a Pretence for Rebellion 
at Seaſons very Critical, whether thoſe Principles be totally 
eradicated I know not. Theſe I encounter in that Diſcourſe 
by ſhewing that certain Hiſtorical Facts which the learned 
Judge hath appealed to in ſupport of them, either have no 
Foundation in Truth; or were they true 4 not warrant 
the Concluſions n from them 1177 2god | 
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Tus Paſſages I animadvert upon have been Icitsc with 
an uncommon Degree of Triumph, by Thoſe who, to ſay 
no worſe of them, from the Dictates of a Miſguided Con- 
ſcience, have treated the Revolution and Preſent Eſtablich- 
ment as founded in Uſurpation and Rebellion; and they 
are e Student's Hand. Why therefore 1 may not a good 
Subject, be it in Seaſon or out of Seaſon, caution the Vounger 
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Par of the Profein againſt the Prjudices which the Nane 
2 dame eber F | 


2 —— Freedom I hee taken with! the 
Sentirfients-/vf: aht Author, whoſe” Memory I can love and 
honour without adepting any of His een 
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gecret of 400. tit cher Mrd Judge hath im his Writings 
paid no Regard to che Principles upon Which the Revolu- 
tion and preſent Happy Eſtabliſment are founded The 
prevailing Opinions of the Times in wich He received his 
firſt Impreſſions might miſſeall Rim; And it is not to be 
wondered at, if the deteſtable Uſe! the Parliament Army 
made of it's Succeſs in the Civil War did contribute to fix 
Him in the Prejudices of his early Days. For in the Com- 
petition of Parties Extremes on one Side almoſt univerſally 
produde their Contfaries on the other. And even honeſt 
r AR gy. 


STS © 9 
EE SY 1 1 17 f #2 SV 
s : | 
* :, - 
» by ” 
\ , © 7 f : ” - 5 -. 
4 « 4 . ' * 7 e4 « 
4 * * P 
: . 


= - Wav n hae with u W Opinion was 
Bffect of Prejudices early entertained; or the Reſult. of 
coal Reflection: ſince the Opinion of no Man, how Great 
or Gomi ſoeyer, is or ought to be the ſole Standard of Truth. 
He was: undoubtedly. very Great in his Profeſſion and, 
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| of.real Merit and juſt Eſteem, he was in every Rela- 
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I hope therefore the young Geiitlemh:;of the Taine Ho- 

novirahle Profeſſion, for- w 
_ are prifivipally intemdetl, will talie che Writings of the learn- 
end Fudge into their Hande, not bevely; with: a juit-Qpinien 
of Ins great Merit, bur with an honeſt — 
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and compleating that Diſceurſt. Ie may at læaſt ſerve to 


guard Young and Vnenperiened Minde againſt ſome In: 
preſſions, Which a modeſt Deſcrence toi cha Opininn of ſo 


| Great an Autbor may have made upp Phem. 1s boroblc 1; 
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Gr! N CE the Publication of as 1 whe 'fa- 
voured with the Peruſal of Lord Halts Original MS, 
all written with his own Hand; "and alſo of the Tritifeript 


bound up in ſeven frhall Folio Volu mes' corrected to near the 


Middle of the third Volume by the Author himſelf; "as ap- 


pears by many Taterlineatiojis and en Additions, al 
likewiſe of his kind eee, 1, * 9 21 FL -- 335 4 
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Uron a careful Peruſal of theſe MSS, (a Taſk I could not 
in my preſent Circumſtances have eaſily gone through with- 
out the Aſſiſtance of a Voung Gentleman who, if Ido not 
greatly flatter myſelf, will in due Time make ſome Fi igure 
in the Profeſſion,) I am ſatisfied that I was overhaſty in 
ſaying, as T do in "my Preface, That the corrected Copy was 
zotally laid afide, and the Work publiſhed" from the Original 
MS, "priced in ond thick Polio Volume. This Miſtake, 


which I am heartily ſorry for, I was led into by the Edi- 


tor's confuſed and inaccurate Manner of writing in this Part 
of his Preface. The Reader, he faith, may be aſſured 
« that the Edition here offered to the Publick is printed 
«FAITHFULLY from the Author's Original MS, which 
ce conſiſts of one thick Folio Volume all in our Author's own 
« Hl, land uriting. This led me to ſay that the Tranſcript 
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p- 16. 17. 


evident Merks of Auth enticity, 18 2 0 


waz coral laid aide 0 For i ho © Work x was \ faithfully _ | 
liſhed from the Original MS, what Uſe can the . 
oy was made of the e 
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cc _ dernied the 0 7 finiſhed and perfected. ” If he 


had added nA. Ae eg bad r EYition, 


or had uſed Words of the like Import, I ſhould have made 

no ſort of Doubt of it. But this for a Reaſon 1 ſhall pre- 
ently. offer could not be fail with Truth: I find that all 
the Paſſages which are authenticated by th lere s Cor- 
rections and Additions, except tg, dare inſerted. in the 


Print. One oß theſe, 2h hieb, in m Opinion carries with it 
. firſt. Volume of 


the Tranſeript towards, the End, and. = up near Eight 
Pages. It turns upon the Queſtion who is or is not a King 


within the Statute of Treaſons. 


117 * 0 


8 T by too * to be 1 ay, this j "354g And as the 
a- material Parts of it have been long in Print, 1 ſhall 
ſpare ed the Trouble of trapſeribing it. | 


Ma ANY Pall bu occur in theſe Pages. are 1 
inſerted i in the Print, but not in the Order they are in the 
Tranſeript; particularly that touching the Depoſal and Pre- 
tended Reſignation of Edward the II, the moſt exception- 
able Part of the whole Work. But far the greateſt Part of 
them-are PO omitted. 


w forbear to enter 1 $60 into a 3 and Critical . 
quiry touching the Authenticity of theſe Pages, becauſe I 


am not willing to Revive. a Queſtion which hath long lain 
5 | alleep ; $ 


Divi 40 Web se n eee 
and Cirenmſtances is ham became e Matter: aß no ſart 0 
| Importance to the Publick ; Nagy, Nhat were lie * 
thor' 8 private Senti ments touching certain Political- Weſ⸗ 
tions which never Ware nor dt the-Natuze..of Things * 


can n be, ts SA Q of Litigatigh. * eee, 


Tus office Pafhige Hieb T Bie erbt hear) che 
Beginning of the Second Volume of the Tranſcript, and 


mentions ſhortly divers e in ſupport of the Opinion 
of the Maj ach nk e bee e d 
my IS PR Tree for 


others, "who" were int \pulting 
down Bawdy-Houſes in che Time of I the IP. This 
Paſſage, though it appears in the Author's Hand- writing 

and is copied by the Tranſcriber, is likewiſe omitted. 


BRTORE I conclude this Advertiſement I gladly em- 
brace the Opportunity it affords me of doing ſome Juſtice 
to the Memory of the learned Author. I have at the Bot- 
tom of Page 397 obſerved that ſome Words placed between 
Hooks in the Report of Sir Ralph Grey s Caſe from the 
Year-Book are omitted by him. They are omitted in the 
Print and likewiſe in the Tranſcript. But I am ſatisfied 
that this Omiſſion was not wilfully made or with the leaſt 
Intention to miſlead the Reader. The Author's known 
Character ſufficiently ſecures him againſt any Imputation 
of that Kind. But there is another Circumſtance which 
ſtrongly inclincs me to think that the Omiſſion was owing 
to meer Inadvertency i in the Hurry of Compoſing or Tran- 
{cribing ; for in a looſe Sheet found among the Author's 
Papers undoubtedly of his Hand-writing, Copies whereof 
are in many Hands, the Caſe of Sir Ralph Grey is cited, 
and the whole Paſſage as it ſtands in the Year-Book is 
faithfully tranſcribed. highs and Onions of this kind 
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O the two following Days Bills of indicwent were 
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TRE Priſoners were then brought to the Bar and in- 
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Day ſe night: And Copies of the Indiments Wich the 
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Days and Times as well before as aſter. S833 1187 5 5 


Mc. Momay. No this the Sollicitor General anſwered-that. the 7: w. 


z. makes no Alteration with 
5 Time or Place more — than how were 
before. the At; The Act indeed faith; that no Evidence 
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tie Rebel Army was in the Tun; and alſo to the read- 
ing tlie. Manifeſto. They inſiſted that this ought not to be 
_ given in Evidence, becauſe it is an Overt Ack not laid in 
the Indictment; and alſo becauſe the Orders were given 
| and the Manifeſto printed and publiſhed in Mancheſter, and | , 
all the Overt Acts are laid in Cumberland. | 
Bur it was anſwered by the Court (Lord Chief Jjuſtice 
Wills ultice LAbney, 1563 Juſtice e that an Overt Act 
not laid may be given in Evidence, if it ay a dire Proof „ 
al any; . W * 1 
ONE of the Overt Ads charged in this Indifment is the 
aſſembling and marching/Modo'Guerino, in Order to = 
pole the King and to ſet the Ptetender on the Throne. 


1s proved. that the Priſoner: with. the reſt of the Rebel 2 
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there. Now what ſtronger Proof can there be that the Pri- 
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mig; than his cauſing to be printed and diſperſed 
ng the People the Pretender's Manifeſto? It never was 
doutied that the being preſent with Rebels and joining in 
proclaiming the * might be given · in Evidence on 
lach an Indi@ment as this; and yet that Circumſtance was 


never expreſiy laid in any e n But tis en | 


R The Lord Bals 2 — had nelher Council nor Witneſs at his Trial, ";nſiſted o on 
the ſame Point. And the Houſe out of their extream Tenderneſs in Caſe of Life ( after 
my Lord Chancellor had delivered his Opinion clearly that the Time is. not material, 
prone the Treaſon be committed before the Bill found) put the Queſtion to the Judges. 

d Chief Juſtice Lee delivered the unanimous Opinion of the Judges, that the Day is 
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_ CURE" and 7 Duty as ſuch at Penis and 

5 | in the D Army) 
ö | [wore ha ar he Src of Carl, were or- 

| -  dered by the Duke to take an Account of the Names of 

| | | the Olkicers and of their reſpattive Ranks in the Rebel Gar- 
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| 4 .. — HE IT 
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b the Indiament: And” 
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1 on:the Rooney e r the 


8 10e e wks Ane by: the emen Gene! and | 
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fendant was then actually in Priſon; And if this Exception 
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—_ 1 Te Chief Juſtice, before any De 
tb Council, 88 informed CERT > aur 
| Objetion to make in behalf of their Cliens'yrounded-on | 
. rhe A&of Vion. ROCCO CES - 
be: ſpoke'ts before the Council for/the Grown went into 
tei Fvidence: Whereupon * one of tlie Priſoners. | 
| Countit fiated his ObjeRtion and A 4 The 
: theh Haid that the eien being being in Nature 
made on the Iſſue of Not — 3 nor rene any! de 
in ſupport of the Objection be received upon Mat Iſſue; ? 
= a propoſed that a Juror ſhould be withdrawn ; | 
and that the Priſoners ſhould have leave to withdraw: their 
Pleas of Not Guilty, and to plead this Matter Specially: 
And that the Attorney General might Demur, and ſo the 
1 regularly before the Court. 

K. Iuſtice Poe ſaid on this Oxeaſion, chat alien The 5 
ante the Feten they would have the full Benefit of 
this Objeckion on their Plea of Not Guilty, He had no In- 

tention of leading them into a Difficulty,” Which they could 
nr ot get clear of, without the Indulgence of the Court. He 

thought they would be intitled Ex mero Jure to the unn 

Benefit of the Objection without ſuch Indulgence; And 

added, that the Principle He went upon was this, If there 
any Weight in the Objection, it muſt be that the Caſe 
of the Priſoners is not within the Act of the laſt Seſſion, 
. | under 
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Sn 7557 "Strange of Council win the Cin, Chem e 

intel that in Point of Law the Priſoners Were intitled 3 

rhe Benefit of tlie Obſeftion an Nut Quilty, "if they could 


— therkſebver' oft ; And the: e Schar olfgged | 


might be mem confidetetl! 

I it was fochideweli Ordered'::And a Juror. was with- 
e and the Jury diſcharged up- 
ſoner* $*Comneil; and at the 8 Requdſt, ? 
che Conſent of che Attorney General. And the Priſoners 
drew their former lea, in order that 5 might be. 
the next Day wich theif Pleas .to-ehe\furifdiction. in 
a To which the'Attorney General "declared he l 
TH ur Rae. 2 5 1 * N * > WA © 18 Jc ike 
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ur oN the Motion of Charles/3 
2 . eddeel Er. 127 5 
the Defendants in'ihbis\Cauſe ane 6y 4 
at the Defire und Requeſ 


and by 
ants now at che Bay bers, 4 5% by 


torney General on 5 
Court here, that Richard 
and ipal in this Ceaſe 
nel : and that the refb of the' Jurors in this Cauſe be dur. 
ged ; No Evidence whatſoever been green to th ſaid 
"in this Cauſe either on'the Pare of the King er of the | 
efendants. And it is further ordered ty the Caurt here that 
15 ſaid Defendants have leave 0 withdraw: their. Pleas' of 
Not Guilty by them formuriy pleaded 10 the Indietment in this 
Coe 22 have leave to Plead ro the * this 


E Court © 


the Motion of the Pri- | 
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Bite eld It nf One 2912534660 17 Jo ee Sir 
OF che Day, the ame, Judges 98;)Velterd: 
Altkaniler Kintoch was fr fer to th-Bayand: again Arraign- 
=. the tendered a Plca-ingrofſed on Parchmens 
A fignelt by his Corel Me. See and Nur. 
which' the Ts Den General c and t e. en 
| inſtantly joined „„ Of RE: * N 3 


| e $00 2822112 "0 nogrr Br Hh Wi et Gag b 
Pia. the en Alexander Kinloch in ir Fe 
© fon comer and | heard tbe ee NOREEN 
and 'proteſiing'that & is NotiGuilty of the Pre: 
mn. the" ſaid Indiftment, © for Plea" Nevertbeleſs 70505 that * 
ought-'not io be compelled t anfwer'to: the ſaid; Indiftment<; 
Becauſe he ſaith 3 the Kingdom of Scotland before} — 
until the Nine of the Union:of the maar nin ene England 
and Scotland dr regulated an by" tbe; proper 
Laus and Statutes of that Kingdom, and not by ihe Laus 


or Statutes of the Kingdom of England; 
the ſaid 'Union if ihe fel bs Kingdoms that Part of tbe 
Realm of Great Britain called: Scotland bath been, and pet 


is governed an regulated Ey tbe p proper Laws of that Part 
by the os 


e the' ſaid Realm called Scotland, and not 

; rhat Part of "the ſaid Realm called nf 
| "AN p the ſaid\ Alexander Kilnoch further i 1 
within the ſaid "Kingdom before the Union of the ſaid twa 
Kingdoms, and until he faid'Union thereof, and within that 
Part of * Great Britain called” Scotland ever fince the ſaid 
Union, there hath been and now is a certain Court called the 


Court of Fuſticiary ;' and that all and fingular Offences of 
High Treaſon committed within the ſaid Kingdom of Scotland 


| Realm of Great Britain called Scotland fince the ſaid Union 
4 . Mariver thereof, * or taken for ſuch Offences 


before and until the ſaid Union, and within rp Part of the 


there 
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d; and that ever fince 


of e en called gcot- 
Y nd er the J Un ; und nt in any-Coorts or before 
any: Fuſticer within the Realm "of England Kefer the ſaid | 
nm, vn within bu Puri of be Real of Great Britain 2 
amn eee ee Nin. 2. — 5 1 * me : J 
 ehabarSnitht Shire of Murray in the — en, mer. 
r the 2 od 
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2 e 
a 1 HOW. n bud Parcel. 7 
9 mira, ͤ —⅜ 21 
AvD ie fad ee ee Yah: that be 
je es yoong wit) at Fochabajs aforeſaid ; "avi hay at 
the Time when! the! Tod Offener in the | ſaid" \Tndieiment. con- | 
trained is therein ſuppoſed: 0 have been committed and. long 
before that Time' and fince, he the ſaid Alexander 'Kinloch 
was refiaent and commorant within that Part of Great Britain 
called Scotland {to wit) at Fochabars aforeſaid. And this be 
is ready 10 verify. "Wherefore the ad Alexander Kinloch 


prog er ee. 1f the Court of our Lerd'the King Bere will 


her proceed upon the Indifiment 2 againſt him 
pore that he may 424% Nene en the Court 18 and d upon 
the PAI” Oe. ry Y e 


fs a . fy No . \ . 1 N 
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Any the faid Sir Dudley Ryder K woke, Aterney Pr Demurrer. 
"nd of our preſent Pires Lord — Ki , "who: for our 

ſaid preſent Sovereign: Lord the Kink in : +. behalf proſe- 

cureth, as to the ſaid Plea of him the. | Alexander Kinloch 
by bien above pleaded as a 2 aid, far our ſaid pugſaut Sove- 
reign Lord the King ſaith, that 5 ſaid Plea. and tbe Matter 

therein contained, are 2 ee in Law to preclude the 
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Court here from their — 22 iam to hear and determine the 
K ; 'gh Treaſon mentioned and 2 fed in . aid Indictment, 
| and | 
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3 | Commiſſions might iure into 29 of — 
which would, they faid, anfwer all the Ends af die A, 
| | mentioned in the Preamble; and would at the me Tini 
avoid all the Inconveniences which che ( 
tended for in helialf of the Crown is attended W 9 N 
TukEx then mentioned ſcveral inconveniences 
fack's (Unten of the Act: Some of which 
— merited the Attention of the 
Time e Act paſſedd. pry Aa Sou” ab ** 
vttorney | as er | 
: Conftrudtion'es applied to Acts of Parliament 8 
Inconvenienees, whether Imaginary or Real, hold in no 
| Caſes but where the meaning of the Act is 8 In 
$ Cates where the Intention of the 
the —— 


* 


of the Court to put 

> all Canſiderations of Incenvenierices th 
' And if the Parliament had intended that 
different mae ſhould iſſue for the Tria of Tres 
ſons committed in England and Scutlam rei 
would have ſaid ſo: they would not haue impowered ks 
Majeſty to eee into any County or Shire with) 
in the United om. ee eee ee 


* — 


nin Scollalidrare Hach perfer i 
imthaskl 66. —— That they w . 
| have been ſo if the Caſe had Deen ar Conn Law. For 
at Common Law every Man is Priable; nöt Were he was 
born, reſided, ot was apprehended, but where the Fadt was 
ey E inmaterial, and the 
0 ug on iche Bace of the 

Priſoner” well have Demutred to it, 

as — — hath done, ee eee 
ts al inton- 


eib e of no Weight: The Lam mult take i it's-Courſe; 
Incomveniences in plain Caſes are proper only for the Con- 
lideration. vf, the Legiſlature. aa BOG ee e eee 
— Ie Lordſhip oblerved that the Wolz Tin Realm, o oe - 
eur in 8 Places in the Act, and 2 
where do occur, Except in the 2h 
they — mean the united K. of Great Bri- 
tain, and can mean nothing elſe: And by ao Rule of Con- 
ſtruction can they be . in this Single Qauſe, to 
that Part of the Kingdons called Exgltndivi rere 
Tu Court overruled the Plea, and ordered chat the Pri- 
ſoner ſhould plead oven to the . and he r 
Guilty. Churis Kinloch. was then brought to-the Ba 
being Axedigneds fed Tims un the Ind 
likewife Not Guilty. And both Priſoneie 


in their Challenges, a n ſame P 
ſworn and charged wit ——_—_ e! yas oe be 
charged with them. And they w both ound dern 
not executed. 1248 t 7 . n EY 3449" 8:0 . 1 Wi | 
. r I 17" $3455 5 2 . +3; 1 . 3 $61 Moi 2 * 
Ny ma be Coe Wii Ho inuoducl nor Way of Pea tothe Jutlton, 
but by e the Court after adjourned to. the 


next Day. And having conſidered the an of the gar "Ghote il agreed to 
overrule the Demurrer. Which being intimated to his Council he by Leave of the Court 


Gai the Conſent of the Solicitor: General- withdrew his Denar and pleaded 
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1 Orert A wer lid at ce in the he of 
vm e 


— that, 3 e ather-Places Wien them 
Ta King's Gouncil called Witneſſes who proved lie- 
wile that be wae apppinigd:by the Ptetender's Sari,Oollector 
| in. Several Places where, the Rebel mg lay, — of 
that Appointment, for che Uſe. of che Rebel Anf 
Tai Priſoner s Council inſiſded that this Sort of Evi- 
1 dence ought got to be admitted. For Co 
Money for. the Service. of Rebels is an Orert Act of High 
Treaſon, yet it not being laid in the Indidtmeht, no Bvi- 
dence dught ta be given of it; and thry relied on the gta 
tute of 5 of K. W. But in tius e ate A ups, 
nn ̃ ̃ů WW * E 
WOT . Vovember 1 5. 1746. 
. On this Days: Preſent the Two Chief Juſtices, Mr. 
tice, #right,' Mr. Baton Mr. Juſtice Aumey, Me) 
Juſtice Fofter, and Mr. Baron CMiur. All the Prifoners who 
wert convieet ſuice the: laſt Execution were brought to the 
__ Bar to teceiye.] The two Armoths Alexander and 
Fo Mr. Jodrell Charles moved. by their Council in Arreſt of judgment: He 
took Notice of the: with d tothe Priſon- 
ers on the 28% and 29 Dayn of October, and infiſted that 
6 their Trial on the 29 (a Jury having been, ſworn and Char- 
ged with eee a En 

a. Meer Nullit y. Gin M n ee 
HR was ee to State kis Reaſons an Anthoritize 
when Lord Chief Juſtice Lee interru oy Him and aid, 
That as there is 4 Variety of 

chat Matter, ) which is re 7 e t 

quence, He thought it moſt advifable to ee the {wel 7 
ther Conſideration of it to the . when he | 
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ſhould defire_che Aer uh ale 


aid by the Court on the 29% 
that 9 mig 


8 hey the fad 
might Baye had the Behe- 
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tice Fofter, and 
bY the Kinkels OR 


contrary: beer pre- 
walel. And even in the Time of ume, e, 


1 Lord Dlamere's Cafe declired, thai. o 
nd charged in a C 
muſt give a Verdict. And Common 
quires, that when a Priſoner is brought 
a Jury is once ſworn and e with him, He is to fund 


or fall by the Event of that Trial; otherwiſe his Life _ 


be brought in Jeop patdie for the fame Fact us often as 


Court pleaſes, and d Even when 
| is not 10 prepared 
for his Defence. | F420 1 1 = 26 TY 771 l 1 N ; N. 


To ſhew that the Law and ” LHR bebe che Reſtorn- 
tion was with his Clients, he reid on the Authority 


* „ 


2 ſhey 


of 
Lord Coke is his I” Inft. 227: b. and 3“ Inſt. 110. And to 
F 


men 
Lord e — 8 eportec 
have been faid by M at. the Wing is J 
. of Mom 3 098, in; 1 d of the King we 
Perkins, That All the Judge 3 and upon 2 
<« among themſelves had agreed, * 3 
e charged in a Capital Caſe et e 
« all-che Parties conſent to at.” | 
Hs faid that he had ſeeti a MS. Note 
lution by the late Me. Juſtice ee 3 in 1 
ſtance with Garthew 8 Report of i It, * 3 0 
H obſerwed that according to Garthew' s. Report _ 
cy": es at th lame Time came to a: Reſo- 
lution, II Not: Capital; a Juror may 
be withdrawn or „ ury diſcharged 17 _—— Ba all Partics, 
but not otherwiſe. 
" Trnar the Practice Gow: that Time in "Criminal Caſes 
hath been conformable to this Rule. For this he cited the 
Caſes of the King and pate ke Hilary 9. Geo. 2. on an 


Indictment for Perjury, and the King nd Jelf, Trinity.7. 


Geb. 2. on an Indictment for Barratry; In both theſe Gaſes * 
Lord Hardwicke, he ſaid, at the Sittings refuſed to with- - 
draw a:Juror at the Prayer of the King's Council, becauſe 
the De "dent? 8 Council refuſed; to po's to it, and cited 
this Reſolution in Caribem. The Uſe he made of theſe two 


Caſes was, that ſince this Reg: gard hath been paid to the 


Authority of the Reſolution in 0110 Caſes as reported 


by e he hoped the ſame Regard would be now pag 
to that touching Capital Caſes; | 


As to the 1 of Conſent, he Fre" arti that 9 
2 may Cure an Irregularity, but cannot Juſtify the breaking 
through any of the 1 Principles of Law; Eſpe- 


cially ſuch Rules as are in favour of a Priſoner who is an- 


ſwering for his Life. A Priſoner in this Circumſtance, is 
hardly Sui Juris: he may be overawed; or ſurprized into a 
Conſent, manifeſtly to his Prejudice: And therefore the 
Judges in the Reſclution cited from Carthew (on which he 
relied as an Authority in Point with him) threw. the Cir- 
cumſtance of the Conſent quite out of the Caſe. 


* 


Upon the whole he concluded at Judgment ought 
ol te be arreſted.” „ ik Fat hel) 
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own, "that except 


7 . re? be 2 
Streee them agreed, that it micht he d 
to, their: Knowledge been done, by That 


bent, bus that Caſe raft be fu mote ps Wee nl 
Ait frequently; 8 ince Lord cb. 
Time, even withont Conſent where the Circumſtance of 
the Priſoner, or the Dermasdef vf 4 ob Jae. did re- 
quire it. And for this they Citec d. a. Hale. 295. 296. 297. 
1. Few. 69. Keil. 46. 47. . WR Pei 
Tux y, Haid they did; not cite theſe Books, with. an entire 
Approbation of che Pra@ice-it.enery Inflance-in which it 5 
prevailed; for ſome of the Caſes, particularly Whitebread's, 2. State 
| ought never to be-drawn into Example ;, But. only to ben Trials. 


W. hat the | ion of thoſe Times . + 175 935 
„Luar De, Opn > of A. 5g. af in L. Dalamers's 


Queſtich | prof od to the 2 — Was | Whether 


| in the Trial 
3 


6 
FT 4 Point. ET e 3 Yb — 
irt E b u ut 
in the Caſe of a rg af 


Meaning hy, Thar a Jury? in a © el Gale cannot _ 4 
{ney and. Teperated af er, Evidence. given, but muſt: be J 
ept together till they agree on their Verdi... The Occa- 15 
fon which led them to ſay.this ſhewethy that the Caſe of an =] | 

1 was what they had then in Con lation, 

not the Caſe of a Total Diſmiſſion of the Jury. And 
ſo doth the Reaſon they give for the Practice; this, they + "aianl 
lay, is done for fear. of Tam ampering and Orruption. In the 
On of a bare Adjournment there 1 be Room for this 
8 | G Fear, 
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W e fu hs claire, be 
ſuit; And it is frequent] done in r the _ 
| chequer on A With Revenie ;{-And'though the 
. ts ity the Calls” bf Morin und 
dtited om the other Sideg yer in the Taſe' of one 1 
Peqętze 6. Seel Wide ds an ese for B 

| E53 raiſed on 5 5 he Ooùrt 
© the wn Player of Mr. Juſtice An 

end without the Deſencane On: 
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He may 0 
ay y pleat 0 He Frcs: his Prial wave all his 
— and put himſelf on the firſt Twelve that hall 
pear. An Aécefſary cannot be to his Trial be- 
2. Hale. 224- ore the Principal is convicted or outlawed; But if he plea- 

ſeth he may wave that Privilege and fubmit himſelf to 4 

Trial, and it ſhall'not be Erret Beruzſe be benen. Beſides, 

in che preſent Caſe” what ws done Was at the of the 

Priſoners, and, A che Court then took the Cafe, manifeſt 

Iy for cheir Adyatitaſe: 17 {80 EH ATi: . 

\Casx's may bt tene the Court Ev Abi van. 

1. Hale. 35. tie, and out of to the Priſoner, ougl to br 
ury, and the Trial. The Cale p 

le of n Madman pat ing bite en bh Tal is Rig 
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Ihe Arguments ei ſar ſpetit tlie 
e. ane 


Ping 20 
4 5 HDerember Sarto rn IPA 15 4 OL 


b7the: ame. 


lay down! any Rule — 
« product of e Ht RM 
uctive Peer or maniſeſt Tn 

gers 30 wal e \ 5, * SD 3 15 2 N 

e this: Obiection, gien 
their Requeſt, to d x mg vp Not Guilt . 
Evidence given, and 
Plea of Not Tull 
ſue to Try, | 
therefore be d | 
Conſequence © 

TRE Jud id | 
little Regard to the Reſblurion e 7 0 2 * 


only 


of his own Thoughts on the Subj ect. 


1 Cake of the King and Pins, Mic d Carthew 
4 Fil id ha e 8 5 


November 1698. When ther 

cil for; che Prüccutien in der 6 use chem to-fead the 
Anſppet, it appeared that the Bill had never been filed, ſe 
that N either Bill or Anſwer could be read. a eee 
till the Proſecators could fend! the Bill te the Office 

and have it Hel. But they ſoreſesihg that it could not be 
done in any reaſonable Fine, their-Oouncil inſiſted on be- 
half of che Crown, upon withdrawing a Juror; Hol would 
not allow of it, and the Defendant was acquitted,” t. 
Horx upon this Ocraſion ſaid \<Thave had Oecaſion to 
&.confider of K his Matter... In Criminal Caſes a Juror can- 
«not be withdrawn but by Coniſent. And in 8 Ca- 
er ſes it cannot be done, even with Conſent. 

Tux s is the hole of the:Caſe 4 reported by Eyre, a 
a Worckof any Reſolutivirof the Judges on the Point. And 
Holr's Manner of Expreſſion, I have had Occaſion to confider, 
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liam Gordon by virtue of the 


= 


* 


17 


« - > k a 
86 e 11 


* 1 | 
FP * L 
ith 
= 


. . 


15e Ja Settlerttent, A 
| me” be Tour on Wee e 4 


en us followeth. K Ws. 1 & 55 
on this" Aid WS ard uf 0 
an Intereſt in the" Barn Wc Lam 
was Forfeited td che Crown under the Wii >of The” 
faid Settlement by the Attainder of ir William rin 
was not — 18 the Ake of St e, Grub att: 


Iatereſt in the Fes the the” 
ſaid ee to the Heirs and Aſſigns eee n 
wo amet Gordon, en Pale ef he Heir MA of the” 

Fiof thic 'ſaid! Bit Famer Gordin; and the'Delbniiturion! 
of the kevetal/ Eftates'by-the ſaid other Subſttutionsy pe | 
poſing that by the L of Scoljand füch R 
tereſt was in Sir a, Gar db at thé time of 1 
telinder.'* Se, r Io ee FR ae $67 hho They 
Wu n their Lordlhip 3 Ordeted and Md 5 
that the Firſt part of the flid 7 whereby: 
of Seflion found: (e That Sir William Gordon the Pe 


ce tainted, 2 by the "Bathil' diſabled from 


Hg! 
* 


ce the churſe of on in prejudice of the Clalfnante 4 


<« other Heirs of 'Tailtie,” br, ff om otherwiſe pitt Ther bi or fat 2 
0 F ers _ or Title s the lich 
19 3 5 — I 4 ” 22 ES OY Is} 4 


5 In eas 8 being an e eee to zen Os 
and the Heirs Male of hang previous. to the _—_ lim 
Sir James the Father, the Lords conſidered this Remainder to the B 
ory Father in the fame light as it is eonſidercd. ken ng 
tution in favour” only df the Younger Sons of Sir 7emzes ; and under which 
Ham the Elfteſtyvot no Eſtate upon the death of his Flther 3 and cbt 7 iran? 
r 


2 


ena Y 


ere die 


"Burks the lickitatitin been to.Si Pr 

had i to Sir and = rs: Male of his body, A 
previous, limitation in favour of Sir William, a iliam on the death of bis Fa- 
cher decamk Tntitled undes That Imitation "as Tir 185 nis Body, in that caſe the Whole- 


Entail would have * 7 Forfeited by his Attainder, that is, @ Jong as there thould bt 


Heirs of the body of 
eee e ae eee 
Mercer Second $ Son of Sir Lawrence Mer 5 Appellant, and His Majeſty's In. * 
„ e ee 


; 8 „55 « death © 
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— Fl by-Six 


Wiles 


o 
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e ain n Namn 
ae iind\ Bau of Pad after the death f 
e dame e, 
60 N ARCS Pats: tome „55 IA 2117 e 

_ it is further Ordered. and Adjodged, that che =” 
ter paſt ob the Gidnterlocutiz whereby. the Lords of Seſ- 
| den Ep That Ek 1s to be jncurted: 8 
| en Gardgp ahe 


\ as 


Attainted Perſon got having 

 declaraginor ati adjiwbtagt take wf it before „ 
| eee over-reached: or exeludell | 
Ho 8 „„ * 
dementen by his Father Nr Temes e Dated e 
10 f Mean ing, Seixcd of an Bftate Tailzie in the Ba- 
rony y andiBftate, of; Park). ing ſuch Tailzie was 
ade n Axritant and Neſolutive Claws, 
the ſaid Rarony and Eftate af Park did, by virtue of the Sta- 
tute of the) Vear of the of Queen lee Chap. 21. 
become Forfeited to\the Crown by the ſaid Sir I illiam Gor- 
don's Attainder, during his is. and-the nem gry 
ſuch Iſſue Male. of his we as would have been Inheritable 
Y the- laid Eſtate Tailzie in caſe He had not been. Attaint- 
d; and alſo. for ſuch Eſtat anf 7 atereſt as was Veſted in, 
1 been. by the ſaid Sir f illiam Gor- 
n of the laſt limita 


Gerdon,after all theBubaſtitatics' 


Jab Gordon hath Right to 
and Bitare of Park after the 
death of the Kai Hir Gordon. and failure of ſuch 
Iſtue Male: of his boy av-aforefaid,' acoo according to the limi- | 
tations of the aid Bettlechent, And it i is furvhet Ordered that 
inn * 


VVV e a Gordon 


succeed to. the ſaid Baron 
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tion in the id Settlement 
to the, Heits. and: Aſſigns whatſoever. of the ſaid Sir ames 


of: the: Subſtitution. © to des Heirs | 
ir James Gordon's Body, of his then pre- 


. mitations in the laid Settlement. ce K 3 bo 
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Y . Note: Ta B. Court o — epi at. of — 


Held. according to an then generally 
het Riſtates Tail affected with. 


among the Scotch Lawyer, 
1 Poiabieke . and Weder dune das an t 
 Forſeiture,anhduringihevbife-of th 
and the Crown did not e 
mentz. Though it is: 
Eſtates to ex of Hane f 
they are made liable to Forfęiture en — "i 
Statute of Queen ENT Ong —— | 
Inheritance in Exgland are made liable to Forfeiture by e 
Statutes of H. ihe 8 and Za. the 6 cited in they 
ment of this Caſe. And that they are by the Law of 
and Eſtates of 83 not ien 
Council, See Craig de . 

 *efpone. en OG j wy eu 
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0 Chelmsford W che Summer x75; Jahr 
| Swan and Elizabeth Tefferys were for the 
Murder of. „e, — th Mar 
Wound, a0 J ys for . 4 
ting, and they Both pleaded Not Guilty: 
Was po to the next Aſſizes. A bis 
IN the mean time the Att Gcheral, Res habe 76 
ceived Orders to proſecute at the Expence of the Cron, 
Was ſatisfied oth the Evidence laid before Him, that Suan 
was in the Actual Service of the Deceaſed at the e 
ron 0. mo of — 8 $43 M * 


laid. "He therefor "clone i te e t 


— e ee ee e e eee e. 
Tm bones pleaded, in abatement Ore tenus — ck 
other Indicment was for the ſame Offence: and 
pleaded oer, to the Treaſon and Felony, The Council for 
the Crom did * inſiſt u Fe e . up the Plea in form 
(as was: done in Layer but Demurred Ore 3. 
and the Council for the aas joined in Demurrer. '” 
M Juſtice gbr rs on the Crown fide de 
ſiring che company of Mr. Juſtice Fefer who, went that 
Circuit wich Him, at the Arguing the Plea, He went into 
| Court en ee, ann er, hw dean) ax 
| Tus Fritoner Council infifines that 
here Arraigned on this New: Bill, p 
Indictment on which Iſſue is already. Joined. | Becauſe if 

they Plead to Iſſue — any be liable to 
be tried twice for One and the Same Fact. It will be in the 
option of the Crown. after Iſſue is joined upon both Indict- 
ments, to proceed to Trial upon ive of them; and if 
the Priſoners ſhould be — — upon one, they may ſtill 
be tried u Pon the other. 5 or though Aurerfoirs acquit of 
Murder may be a good Bar to an Indiment of Petty Trea- 
ſon for — ſame Fact, or Auterfoits acguit of Petty Trea- 

ſon, to an Indictment of Murder; yet the Priſoners having 
pleaded to Iſſue on Both Indictments they may be told 
they come too late with their Plea inte Iſſue being al- 

joined on the Fac. 2 | 

Tun vy therefore necfiec that the Trial on che Firſt * 
dictment might go on before the Priſoners ſhould be called 
upon to plead to the Second; for ſaid they, if the Priſon- 
ers ſhould. be found Guilty on that iIndickment the ends of 
publick Juſtice. will be fully anſwered. And if they ſhould 
be WA and the Council for the Crown ſhould think 
Page to on hon new Bill, Ge * ought 2 
| — * 5 


er on has 9 2 
8 


— 


E be vpn rhe " * AY: IT 2 SEE 05 EY | 


Wo — 
Found: mn ork; | l 
| N. for Aurtrfoit Arreign is dP init, 
renbitis of the Caſe than the Former, and the King's Cots 
eil muſt be at liberty to proſecute in ſuch 
beſt anſwer the end bf Publ 


One and the Same Fact. Hoh A 
Wir regard'to the Prifne Meese the-Ofhce! clar- 
in both Indiaments is ©: the ſame as well in b6n- 


Fact 3 with 


ſideration of Law as in point 'of regard to 


tial of the Charge, ifa Murder of Malice Prepenſe' 
But Falling under a different Conſideration in the Second Ins. 


dictment, from the Relation the Priſoner is ſuppo- 
ſed to ſtand in to the Deceaſed. And if that Relation ſhould 
not be made out in proof, r 
ty of Murder upon t at In IG ment. 
Ax p therefore as the ends of Publick Juſtice woold 4 
fully anſwered with regard to Both the Priſonera, by Try- 
ing them on the Indictment for P Treaſon and Munde, 
the Court propoſed to the King's Council that the Firſt m. 
dictment ſhould be Quaſhed by Conſent, to vrhich They a. 
greed; which was . done, and the Court pr 
ceeded to the Trial of the Priſoners en the en 
ment on the Iſſue of Not Guilt . + 57 0 
TER Court in this Caſe followed this Precedent in Cre. 
Car. 147. Sir William Withypole's Caſe. Only they 2 
the Conſent of the King's Council, which, I think they 
needed not to have aſked; the Juſtice int Pac: 
ficient Warrant for what they did. +3 ee 
BEFORE the Jury was called, ids ge 
tween Themſelves this if the Priſoners 
to Challenge at all, They might be Tried 
They ſhould ffton their Challeng: 
pg.” Becaule mw cannot: _ in their es 


matirier an u 
c Juſtice. But at che ns 

time the Court muſt take cave; that the Priſoners int | 

expoſed to the Inconvenience of W To Triab foe | 


Swan; the Fact in both is the ſame; and ſo is theſabfians. | 


4 
Indit- 
** 1 


| They muſt he "AS ; 
158 


f 
\ 


, A5 
— een and Go KITS 
Ts Gpurt-informed: Then, of; this, and * Priſon 
gan dec in 2 for his pa L He wavedjall benefir "1 


Challenging, | 
and a fury he Prifbners were. found Guilty, 
Swan df 55 Treaſon, and Jefforys of Murder: and were 
Both ſoon afterwards Executed upon a Gibbet/etected near 
the place where the Wer was ee 122 ne as. 
an e e 
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Lee's Cha . 1752 to cticifider of the Ac of the 


laſt Seſſion, for the better preventing the horrid Crime of 


Murder, it was agreed by much the greater part of the 
Judges, that the Judgment for Diſſecting and ee! 
and touching the Time of Execution, ought to be » 
in Caſes Gf Perry Trag though Murder is only mention- 
ed, except in call Momen®,. And in that oy 60 
the Time of Execution may be a part of the Judgm 
_ Taxzzz was ſome doubt . in Chains 
might Ever be malle Pert re 
it was agreed by Nine Judges, th all Cake withla the 
AR, the * for DifleQion and Anatomizing, only 
ſhould be F and if it ſhould he thought 
adviſable, the, hoe GE afterwards direct the Hanging 
in Chains by the Sheriff, 1 to * 
Power e Tha PROS in r 


r . 1 
* - — a 7 51 
# 4 . = + 
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The cab of Groxor TORE 


A the Old Bayh i in > Shad L925: preſent ea Chief 
Baron, Mr. Juſtice Fofter, and Mr. Juſtice Birch. 
George Gibbons was nen for n in the Dann; 


* Th u the 1. E. * 6.22 „ Ban gdeth that Wilkd e ſhall be deemed Murder 
of Malice Prepenſed, and that the CE ſhall Te and RE et as in other Caſes of 


wy Murder; Yet if the Wife or rape ep They are conſtant- 
pl Indicted for Petty Treaſon and Suffer the peculiar to > that Plſence, Petty Trea- 
on is cenſidered in no other Light than as an aggravated Murdes, WE is. 

d 2 _ _ Houſe 


1 on debate 
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| 
24 
4 & 

| } 
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E * P od 
. 4 vn a 
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rin the Ne ie e e Won Sw | 
'* the Proſecutor” s Shop, which was: part of hig 
Houſe; and putting bis Hand rough che Hole thokemit = 
Watches and other figs which bung in the Shop Within 
bis reach: but no Entry vs proved otherwiſe. than 5 put. 
ting his Hand through the Hole. This was held tothe * 
ON ang. the Priſoner Www * 1 os Fang * e 

Ni Br 1 Fae * D le wh 
3- Inſt. 64 N B. 3 1 — 4 1 60 heb The lone 
qui uireth, : an Entry, to wk 0 the Crime of Bur 


glary; 3 but 
Any part of the Body be Within the Houſe, Hand or 

Foot, this at Common Law. is ſufficient. And I conceive 
85 that ſuch a kind of Entry will be ſufficient to bring the 
1. E. 6. e. 1a. Cale, Wichin the -Statutes of Ed. 6. and Els. with ac- 


Sec 10. 


ene” gad to nen attended wigh, Larceny 3 in che ;Day : 
. time. {78% 7 bw 1 
I am 8 opinion dat with nant to che fg 
Foeint of Breaking = Houſe, whatever kind of Breaking 
"will make a Man 95 584 of Burglary at Common Law, will 
bring Him within tho . and that no Act of 0 
lence ſhort. of a Common Law Burglary, will. 
MS.Denton. AT a Meeting: of the Judges upon a Special Verdict i in 
s January 1690 They were divided upon the Queſtion, whe- | 
ther Breaking open the door of a; Cupboard let into the 
1. Hale, 527. Wall of the Houſe was Burglary or — Hale ſaith that 
ſuch Breaking is Not Burglary at Common Law]; but think- 
eth it would be ſufficient to bring the Caſe within the Sta- 
1. H. 508. tutes I have juſt cited. This diſtinction He groundeth on 
. Simpſon's Cale, and even faith that in That Cale the Break- 
ing open a Cheſt in the Houſe brought the Caſe within 
the 39" of Eliz. which, I ſpeak it with great deffrenes; 
if a 1 Cheſt be meant, cannot be Law. 
2. Hale. 3538. SIMYHSON's Caſe as truly ſtated by me qr pf 
Kel.31, his Work and by Kehng, doth not in my opinion warrant 
any ſuch Diſtinction. It did Not, nor poſſibly Could, tum 
on the cireumſtance of breaking a: Cheſt or Fixed Cup- 
board or any thing like it: nor doth it appear from the 
ſtate of the Caſe; that there was the leaſt occaſion to reſort 
to any ſuch Conſtructive Breaking, For 4 in n fact both Outer 
and Inner doors were be open. "gin e ng 14 
10 ke "Taz 


my * 


. * 7 Or. 5 


1 Man has) ee n the Che * 9 * the e Goods | 


| eo the Halt in ance to them off, but was Appre- 
hended in the Houle. It was made a queſtion whether this 
_ amounted to a Stealing. in the Houle. within che 39 of 
Elis. and it was held that it Did: the Man had onte poſ- 
ſeſſed himſelf of the Goods Avimo furandi, This at Com- 
mon Law amounted to a Caption and Aſportation; other- Hel Sum, 
wiſe few Perſons who are taken in the Fact eould be con- f Lib. A. 39. 
vided of Larceny ; and this being So, the Conſtruction of 
the Statute W be accomodated to the 158 of nien 
Law in like Caſes. 

WIr 2 * to Cuphoar boards; Preſſes, e Ay ker 
Fixtures of like kind,” I think We muſt, in favour of 
Life, Diftinguiſh between Caſes relative to meer I 
and ſuch n Life is concerned. In Queſtions between 
the Heir or Deviſee and the Executor, thoſe Fixtures, may 
with propriety enou 1 be conſidered as Annexed to, — 
parts of the Frechold. The Law will preſume that it w 
the intention of the Owner under whoſe Bounty the E * 
Claimeth, that they ſhould be fo r Crd to the end 
that the Hou might remain to thoſe, who, by operation 
of Law or by his Bequeſt, ſhould become intitled to it, in 
the ſame Pli Os He put it or ſhould leave it, Entire and Un- 
defaced. But 3 in Capital caſes, . I'am of opinion, that ſuch 
Fixtures which N ſu ply y the place of Cheſts and other 
ordinary Utenſils of Houſe old, ſhould be conſidered. in no 

other light than as meer Moveables, na. 
ture of thoſe Utenfils and Re OX 


k i -, | wa 


Dude bee * 


LE AS before our Lord the at 1Welminfter of 
+"; Term in the 26" Year of the Reign &c. 
' Amongſt the Pleas of the King Roll. 


ENGL A N D. Our preſent 8 Lord the King 
hath Tranſmitted to his 3 and - Faithful Sir William 
Lee and others bis Fellows Feſtices & c. [as in the Caſe * 
. Murray of Broughton,” mutatis mutandis.) 
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1. H. 7.23- lowed the Precedents in the Cafes of Humphry Stafford, 


1 ia. 72. 
1 


iN E AI | FOR * 

| Dv/ov's Aebi Cameron; who was one © 5. 
ſors Kxtaltced by the" Ac e the ro* of e n 
the Avertteenth of May r ett 3; brought to che Bur by . 
bells Cin pur React to tHe jeutenant of the Tower; 1. 
being Arraigned by the Secondary on the Crown dice de 
wit er en Wien the Certibrari A ad 
to Him by the Sechndary. The Attorn * 
eld chat . might be e ag — + 
demandedt of rhe Priſoner what He had to fay why” Been 
don Kei ner be doge ufen Fim. ITY Of co 

THE Prifofitr who, during the whole time He ſtoocd dt t 
the Bar, behaved with great Propriety, not Inſenſible 8 
| His Condition nor greatly Diſconcerted, ſaid, That He Was 
led to take a purt in the Rebellion againſt his 74 
ment and Ineſinstiori, by ſome upon * his All 
ded; That He ſtill flattered himfelf He ſhould appear wot 
uitworthy of His Majeſty's 'Mercy ; and mentioned rf 
Facts whieh He hoped might intitle Him to it. He faid He | 
did fiot offer thele' things as a Defence He relied on in 
. of Law,” but as Facts which He hoped might have” 

weight in another Place, for He was determined % 

throw minelf entirely on His Majeſty's Merexyx. 
WIE AZU FON Freclamation being made ter Silence; - 
the Chief Juſtice; after a ſhort Exhortation to the Priſoner, 
proticiticed the Uſual Judgment in Caſe of Hig Treaſon,” 
as un Award of Exerution — on the Alt of Attainder.” 
And a Rule was made for His Execution on the Seventh'of 
June, and Writs for that purpoſe to the Lieutenant of the 
Tower and the Sheriff of Middle ſex were ordered as in 8 
Caſe of Mr. Razchffe. 
1984 He was s Executed accordnghy 


"OF ET 6 
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Tux Court in pronouncing Iden f in this Caſe Y 


and of Barkflead, Oley and Corber. The Cafes of Hollaway 
and Sir Tho#tts eng in Charles the '2d's time, and of 
Lord Griffin in the late Queen's time, were mentioned at a 
dne among the Judges of the King's Bench on This 
occaſion ; but little regard was paid to them. 
Fe in Hollway's, which was the leading Cale, the 
option of * Court ſeemeth to have been given W 
. 


* 


— 
the ſenſe of the Bar, And in Lawd-Gryfin' e 


and aging 


Chief Juſtice Holz, who was at that time ahſent, n e 
6  epnftaatly. 


and as 1 have heard, 


2 
Common Law, is, in this 
Caſe of an Attainder by Ad of Parti 
_ preſent Cale, "is ot in nature of a. 
| W U N NN SENSE? 


IND in Cafes within the Act of "Fes hd —.— | 


c. 34, where the Proceeding, is upom a gugggeſtion on the 
Roll that the Priſoner did not Suttender to Juſtice. pu 


vate wer le how am. ee Our wary at. \ 


nt, which, in he 


rhaant 


to that Act, the conſtant come. hath: beer to Award Re. | 


cution without prono uni ee Death en ee 
of Felony: bat that Practice 


the Act; 05 And it ſhalf be Lawful for the Court to Award 


Execution againſt 
ce had been Convicted and ATTAINTED in the {aid Court.” 


Tun Record in the Caſe of Bar 
and the Judges had Copi 


E Gee 


Wann 
ies of it. It is of Eaſter Term. in 


the fourteenth of King — 405 the Second; it mu 


tatis mutandis with — Record in Mr. Murray 
after ſetting forth the Act of Parliament 


by Nach the Pri- 


and 


ſoners fined Attainted it proceedeth, Er mou ſcilicet die 


Mercurii $fex' poft 
Domino Rege apud Weſt veniunt 
ohm, 0 bey, & & Milo Cor bet, per 'E 
Bar. Locum tenen Turris London, virtute Brevis Domini 
Regis de Habeas Corpus ei inde diref? ad Barram bic duct 
in propriis Perſonis ſuis (in cujus Ciao 
predit?” commiſi fuerunt } committuntur eidem Locum te- 
nent ſuper quo quæſit eſt per Cur de eiſdem Fobanne Bark- 
fread, Fohanne Okey, & Milome Corbet, ſi quid pro ſe habeant, 


Laue, Paſcb iſto eodem Termino coram 
prediet Jobannes Bar kJ cad, 


fer Jobannen Robinſon Mil. 


vel dicere ſciant, quare Cur hic ad Executionem. de eit & 
eorum quolibet procedi non debeat, Seperatim dicunt quod ipſi 


zantea ex Caufis 


non ſunt eædem Perſone, nec eorum aliquis et eadem Perſo- 


na, que de altd Proditione prediff in Atu Parliaments 
preaif? Specificat' Convict & Attincſ exiſtunt ; & hoc pa- 


rat” ſunt verificare prout Cur Wc. unde petunt Judicium 


Sc. & Galfridus Palmer Mil. & Bar. Attornat Domini 


Regis Generalis 1 pro eodem Domino Reg e in bac Parte ſe- 
E e 2 quit mw | 


fuch Offender in fuch manner as if he 


ce. 


Ec. aleo con 


1 1 * kn coders Do# _— | 
— —— te 
Dee ee ve pork 

aum Perſona in pra Attu Parlic ” 225 
1 


al. Domino i b ud engine En Ng 


Perſons, & quille corny 5 Lr. eee 
tu Parliamami nominas qui de altd Proditione prediff in At- 
1 Parliamemi edi Cunvics & Attinct exiſtunt,” pr. 
prædici Gal, Palmer Mil. & Bar. Attornat' "Domini 
Regis nunc General pro ditt Domino Rege allega- 
vit Ac. @ Ulterids bers gu eft de prefar Jobanne Bark- 


lead, Johanne Okey, Milone Corbet, ſe cheratim, f gui . 
zerius pro ſe habeant vel dicere velint necne, qui Mibil dum 


iderat eff 4 19 Præditi Fobannes Barkflead, 
Jobunnes 04 8 Milo Corbet, ditantur, & quilibet ebrum 
 aucatur uſque Turrim Londen, & dleinue per medium Civi. 
rat London directe uſque ad Furcas de Tyburn Trabantur, 
& quilibet 'eorum Trabutur & ſuper * ies illas ibidem Si. 
ſpendamur & quilibet eorum Suſpendatur, & Viventer ad 

Terram proſternantur, & quilibet corum proſternatur, & 
Interiora ſua extra Ventres ſuos & eorum cujuſlibet capian- | 
tur, ipfiſque Viventibus comburantur, & Capita eorum & 
eorum cujuſhbet amputentur, & Corpora corum & eorum cu. 
juſlibet, in quatuor Partes dividantur, & quad Capita & | 
Ruarteria illa ponantur ubi Dominus Rex ea N gare ur 
luerit Ge. «Ub 18 
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IL chis Term brought to the Nag Bench; 
and the whole Record of the Indlict dent and Outlawry was 
read to Him, and He was demunded if He had aught to 
ſay why Execution ſhould not be dane; ani He not ma- 
king any Material ObjeQion; che Court Ordered. Execution 
e rea. 
Je of n aro 

ced ; or chat atleaſt it might be entered on the Roll in the 
Award of | Execution. And ſaid this was the opinion of 
Holt, Chief Juſtice, then at Bab propter Mr itua 

But Powel and the Court held that the A rd of 
ſhould be General; for the lau 
plieth all the Particulate, and no Second Fu demi S 
to be given. And ſo they ſaid it was held-in the Caſes of 
Holloway and Sir Thomas Arm Auen dubi- 


rung. Mes p 
tatur quia le Livre del 1. H. 5. fe. 2. eff-Contray and it 


arkftead, Oley, and , e 
the Court followed the a er 44 ee EF, 2) 
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Te ae of Eiinannmn . bull 

19039 age: eee ee eee 
e 835 before Ma. Juſtice 
L * * ee Girl of —— Vears 
of A 0 ent 'Years,' was 
Indicted for Maliciouſly ———ů— ga Dwell- 
ing Houſe: in the Poſſeſſion: of Edward Stoller: and Ae 


the Wife of William Corſe u ee to 
che Felony before the Fact. all l 


Tu Priſoner Eliraberb was the een of the Pri- 
ſoner Anne by a former Huſband, Juin Harris.” It appear- 
ed in Evidence at the Trial, that Jobn Harris died Seized 
of the 1 of Redemption of this Houſe and of another 


Ff adjoining 


41 ut 


— — — 65 Vent, — 
Rent for ſome; time. But having a e e of C 
dren,» ſhe was bbliged to-afk:relicf of the Pariſh .whete the 
lived. That {he wa dettied.fuch-Relief. — 
Houſes; the Pariſhioners in ſiſting 
Poor ſhould. 1 avs e e 


— — — 
puniffi Her; and ſhe would: * had: 
who cu a Coal of Fire; to burn the Houling downs... 
other Declarations of the like kind the-tnade;... 
vered an Obſtinate Reſolution. in her ton 
the Houſes, rather than ſubmit to the Terms the n 
ners inſiſted on. L (By, inne * K 2A F 7 . Fl 
I a \ fatther-ghati the Priſoner. Elizabeth ſet the... 
Houſe'on: Firs by the direction of the Priſoner Anne, who 
went from Home on purpoſe to be Abſent at the time 
the Fact was W * ee 


burnt. 4 | ö 0 


: 


Tux Jury - found Both the Priſoners Guilty. " Buta Doubt. 
ariſi eee of dh Intereſt the priſoner heme n, 
the Houle, Mr. Juſtice Deniſon 3 ht 2 to ref e 
Judgment, i in mores; pee — . 
the Caſe. 10 D 880 5 AA + A 
Ju the a yok ee ee ee the Judges at + 
chief uſticas Chambers it was unanimouſly agreed that 
Boch the priſoners are Guilty of Felony, T — 
was With regard 10 the. Intereſt the Priſoner hu had in 
the Houſe, and it was grounded on the cenſoning in Holmes s 
Caſe; for had ſhe had ſuch Eſtate in the Houſe as would 
have cleared her: the charge of Felony, the Priſoner Ri- 
an, 12 n "IP be direQions, could not n been 
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in the preſent Caſe; the . —— 1 
under a Demiſe from unt in behalf of her gon, and ſub- „ 
ou to a Yearly Rent which ſhe received. Ze 
Dower,” hadBdward Stobers Intereſt been out of the « 54 "of 
did not ſo much de give her a right of it b. 
bare rigla af don. ni ROT N WGs . 
Jade Lache fd that Tie had no doubt 7 


Link from the ++; 
being doubtful, Hs thought i debe =— 


» © 


ſome of the Bar 
take the Rimon f the Judges. iet (07 nd 700507? KR. 
Ar the next Aﬀſizes - — Death. was: — 
ced upon Both the priſoners, and Ame was Executed; but 
Elizabeth being Voung and acting under her Mother's di 
rection was R „and r 
dition of Tranſportat 


on. War 1 e Ache qo fg) 9 * oy 
IT une eee G hy e e te ho 5 
Judges and not denied by any, »that had e been ſeized C's 
of the Freehold and Inheritance of the Houſe; and Shes | 
in poſſeſſion under a Leaſe, it would have been: Felony in 
Anne to have burnt” it: otherwiſe all Fenants and % - 
concerns would re much at tlie mercy of their , 
lords Ds d bib ie e | 
Tas Prniple tht th Judges went pon in Holes „ : 
Caſe, (for Croke did not concur in he Judgment) doth 
ſeem to warrant this Opinion. They e nfdered the Houſe 
then under conſideration an the ty: of NMolmes, as bis 
Own Houſe, by reaſori of: the lie had in it under hie 
Leaſe. Croke did not diſpute the Principle, but argued 
inſt the Concluſion the other Judges — from it. And 
if this be ſo; Ido not ſee hy it may not with ſtrict legal 
propriety be ſaid of Reverfioner, who ſhould Maliciouſiy 
ſet fire to Houſes in the poſſeſſion: of his Tenants: under 
Leaſes —— chat he Rats . 
1345 g erden * 
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that Name and under that Deſcri 
in the Statute: e n this doubt ee Was reh 


ſpeaking of Forgery in his 3. Inſt: 1 
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ret e t LE! i 1 et ITN 61 5 
I the Old Ba ayly Seſſions in ue een 
NXindicted on the Stattite of the Second of 'the/King | 
* feloniouſſy Uttering and Publiſning a certain fulſe fbr- 
ged and Counterfeit” Deed, Purporting to be a POwer of 
Attorney from Elizaberh' Tingh' dn trix of Hex Fa- 
ther Richard: Tingle deceaſed, late a Marine belong 8 to 
His Majeſty's Ship the br Frederici Præulum of 
Biurnard Ins Gentleman: the ſaid Pralan 
to demand and receive of the Commiſſioners of His . 
Fo Navy, or whom elſe it may concern, all Prize” 
ue unto her; with” intention to defraud Edmund: Maſe, 
the ſaid Anne knowing the ſaid . . de falſe; forged, 
and counterfeit. + - * *2O, VIFENC IF? 0 £- -- 
TR Priſoner was convifted- er e 
But it appearing upon the Trial yo Richird Tingle,-to 
whom Adminiſtration had been taken in the name of EU. 
zabeth his ſuppoſed Daughter, died Childleſs and unmar- 
ried, a doubt was conceived, whether ſince there neyer 
was ſuch Perſon in Rerum Maturi as Elizabeth the Daugh- 
ter of Richard, che Counterfeiting a Letter of Attorne) in 


be a Forgery with 


9 7» 
4 


: {5 


pited. 5 ? * + 208 D. 3 S 
Tax ee 58 Grads: ia Chief Juſtice Cole 45 


69. „This ſaith He, is 
c properly taken when the act is done in the Name of an 


* * ) RE | | 38 þ 
cc other. Perſon.” 8 My Il nf. 22h: e 


Fou whedice it was Aaken that there never tuning 
been ſuch Perſon as Elizaberh Tingle the Daughter of Ricb- 


. the „ a Deed purporting to be e 


don come within the A on — ya Proſecution 


of Parties, it be 

defraud, will come Shin 
ante-dating a Deed, of Conveyanee i in * 
former Deed; an Alteration ini thei name Por ——— 
of the. Premiſes Conveyed, or ig the ſum ok Money; ſecured 
by Bond or other Deedz, ig dhe Eſtate: intended. w paſs; 
Kar Alterations and others! the like nature; made to the 


 Prejudice-of; a Third Perſan, and wich- a fraudulent inten- 


is founded; in like manner aa. they hate beer held to. be 
| within that of the 5* of Blies, For in cheſe 1 there 
was a falſe . which is one of the words. D 
of the Offence uled in both the: Statutes, that is the true 
Deed Was falſified zu but ſtill, ſaid He, there Was a real 
Deed on which the Forgery did operatsg fl ng 
80 in the caſe Ti or. Inſtramens; totally. forged, f 
it was ſaid by the, ſame learned Judge that it muſt pur- 
port to be 8 Deed of ſome Perſon. really, exiſting, or that 
| hath exiſted; whoſe Deed by poſſihilit might . been for- 
ged z otherwiſe it cannot be, accomling o Cale s deſcrip- 
7 — the One, An A done in the name of. Another 
e pe n. . 4 REE7 nen in re | 
Bus cs a wendig 5 the 5 5 a ſe days 83 
Term 1754, at Lord Chief ſuſtice Ryan s ChambanoZlc- 
ven Judges being preſent, Ten of them were very clear of 
Opinion that the FPriſoner's Caſe ig within the Letter and 
meaning of the Act; and in that Opinion — 
Willis, who was abſent, ſignified As men wes eve 
communicated at that Wen . addy; 


Ix fupport of this Opinion it —_ Y 
Coke 8 deſcription of the Offence on N the 8 is 
grounded, is N too narrow. It ex th the moſt 

Obvious meaning of the Word, and taketh in that Species 
of Forgery which is moſt commonly practiſed; but there 
are * Species of Fotgery which 1 not en 
G g 


| deferibet in ee bert we of f 


J — 

Derd, or is it Not? Undoubtedly it * 
with an Intention tõ deffatud 7 It certa 
ng , it would ſound very harſh to ſay, thut the 
+ Dir UK #6 nr brought wit the Lever cv) Maas 
E | rear; becauſe no ſuch Perſon ever exiſted as ER 


che Daughter of Richard ; in other 
; de en 


an een publiſhed an 
* ma ay be ſaid, 9 e e Purpoſe will it roy 
» forpe Deeds or other Inſtruments in the names of Pers 
eds U e allo Ide. valet oF ih preſent 
Caſe anſwereth that Queſtion, Letters of Adminiftration to- 
| Nit hure Tingle had been taken out in the name of Elia. 
n 

in ſhew and appearance is — to Elizabeth the Daugh- 
ter; and this Was effected by a groſs impoſition on the 

dewn- right Perjury : ſo that here is a Title 

| | | and appearunce eſtabliſhed by Fraud and Perju 

in a fiQitivus Perſon ; this title is transferred in den 
by the Dead ſtated in the Caſe ; and all this is 
dene with intent to defraud an innocent Perſon. Which | 
clearly bringeth the Priſoner's Cafe within the Letter and 
Miſchief of the Act. 311 
at. 17 195) the Priſoner d Judgment of Death. 
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in the caſe of Hhip.. , 
Ke] des eonld meet by reaſon of the 
i ER Chief Jake Lee's frequent indiſpoſition and'gvoca- 
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oil counterfeit Warrant and Order for he 
— —— t have been Bipned — 84 
George May, knowing the fame to be t, Forres ar 
counterfeit, with intent to deftauc ene Hallam „ 
the ſeveral Goods) mentioned in the Ofdef. And upon veww = 


full Evidenoe ſhe was found Guilty.” But Mr. Fuſtice / 
before whom ſhe was tried, thought it adviſable to to | 
Judgment upon a Doubt, whether: the" Order Tet förtf n 


che En be ſuch Warrant br Order "is bringt 
Priſoner's Caſe within the Sturute. v8?! ene 9 


11 


£0 


Tux Priſoner, who was, or pretended to be intitled to 


abap ut ur 8 8. Pariſn of Maich une, went to the 


» ſold 

parel ; and "ir 

e was then an Overſcer-of the Poor of that P 
producet to Mr; L the Order ſet forth in the Tadict- 
nl and defired*him to let Her haue the ſeyeral 
mentioned in the — | 
rys ſuſpecting a 
the Order, and Mr. 
kriſoner 


4 
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The Order was to this Bea. ROGUE lee 
; : * 
2 4 3111 DOE ane & V4} ID Den | 
Ms. * J ede 2 1180 L "4 0 rj 09. x6 1753.” 
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I dre 75 17 Woman Gehe Yards of Ording- | 
26% On "Pair. 1 255 2 7 , One Apron, Que = 


terchief and ; 
band, Gerne May. e * * 
Gg 2 Tu 


21 of the 


= lie on his Credit, and an. Undertaking on his part to , 


and in common Parlance i 


reſt in 
chat Warrant or Order: that he hath, or at Ieaſt aſſumeth, 
A diſpoſing Power over ſuch Money or Goods; and'taketh 


old Rule of ad 


of the 5* of the King on which the — ariſeth; was | 


provided Er b by the former Act: and therefore ou ght to re- 
.- ceive a liberal conſtruction. That the word, Order, is eve- 


3 a requeſt from May — 


ſiee them paid for. And upon a Conference among the 
a Judges on tg of Fulix7 544 at Land Ch Jufthes . 


der's Chambers, Nine a-ahem were: clearly of Opin i 
this Writing is not a Warrant or Order for-the-Duliveryef 
Goods within the meaning of the Act. One doubted bt 
acquieſced; Another m, 


l a 37: W e RUE: 


|  Taoss. who. took. the Gaſe to-be-or of the Ad wighd 1 


that the Words ii arrant er Order as they ſtand in the AR, 
are Synonymous; and expreſhye of one and the fame Idea; 
that the Perſon giving 
ſuch Warrant or Order hath, or ati leaſt claimeth an inte- 


or Goods which are the ſubject- matter of 


on him to Transfer the Property, or. Cuſtody. of the at 


| und to the Perſon in whoſe favour ſuch Warrant or Or- 


der is made. This they took to be the ſtrict Literal on- 


ſtruction of the Act. And though the preſent Caſe, and 


many other Caſes of the like kind mentioned in the De- 

bate may come within the Miſchiefs intended: to be pte. 

vented, yet in the conſtruction of Acts ſo penal as this, the 
g ſtrictly to the Letter muſt not be de- 


parted from; and e [the Priſoner 1 to be diſ⸗ 
charged from this Indictment. 


TAE Learned u, 


de who diflented, argued, that the BB 


made 6% urpoſe to take/in the Cakes? which had not been 


ry day uſed among Traders in a larger ſenſe. than is now 
contended for. Letters or Meſſages between Dealers, where 
one deſireth the other to ſend him a quantity of Goods in 
the way of Trade, they call Orders; ae, 585 * 
5 


i uh 7 * ad. | 
14H 4 1 — 
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tra a ti Apps 6 

bendes Merle within the words of the a ; 

| Death oyihbio|phſsi 1 98 + renee Pos a 
=_— Ar theinext-Allives the ont: ! * 85 ler 


her, ar ae e ee er 
Mea bun t ⁰⁰ νẽ i 40 et ve n D 741 
ory Gets oat day DENN ie n; N ais In to _ 
e C N DANIEL and Others, 

td rs ei md; ee 0 1510 u 
N Tue O Seffion in December2755, Juſtice | 
Felten pronounced the Judgment of the Court in the | 
_ Caſe between the King and and otkiers, öl the 
effect following g Al d ort eh dow Ens 


Tr x Tnditment-chatgeth that at che General Goal De. 


livery held at Maidhone in the C Ken on the 13 
of Aug in the Pwe enty Eighth Vear of the King, Paris 


Kelly-and John Blix vere by due courſe of Law convicted 
of a Felony and Ro committed by the in the King 
Highway in the Pariſtr of Saint Paal Depcforu in the Coun- 
ty of Kent, upon the Perſon of 'Fames Salmon-onerofithe 
Priſoners at the Bar, and that the*Priſontrs:S:ephoanitMac- 


daniel, 2 * aries Eagen, urid aner Salmon bofore 
the faid id in the Pariſhꝭ df G 
— Ciryr-Belbnioatyabil 


Aid; Aſſiſt, Abet, Counſel; Hire, and — the faid 
Pens Kelly and Jobs Elks to commit the ſaicl Felony and 
Robbery.” MYTH wc 5 21 „0 SI ere o 
O this Indictment the Priſoners liavt been tried and 
the Jury have found w_—_ Verdict to this effect. e We. 
 TwaT Kelly and El were h due courſe of L. 
vitted 2 ä ber. I To 2 1 
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e of this agreement and with the Pri- 
2 of all the Priſoners,” the fai Bhe did en and pre 
in 1 onde to Steal Linnen; but d not at any time 
the Nubbery tem er Either of ther of the i 
Robbery." > of 16 tio A babar; N 
IT a7 in canſequence of die ſaid Agreement at d 
nd with the Privity of all the Priſoners,” the aid EU A 
_ Kelly went withthe fad Bes to Deprford. Miike 
Fur the ſaid Bla, ZHis, and KAlly being there, aul 
che Priſanet SHulunn being likewiſr 4 1 
in pirſuance> of the ail a 


a1 


= 


« ah 


wat. An 3+ 3: b 8 Lug 
Tua v further find that none of the üer had any 
converſation with the ſaid Elis and Kelly or either of them 


previous to the Ro +l! orig nd that before? the 
Robbery, the Priſoners Macdawel, Zogen, ry faw the 
faid Elli and: Kelly, and ap E 


ed « pro 
ber for the of Robhing the 1 8 7 8 4 
Bur whether the Priſoners are Guilty in manner 4 


pray che advice of canis» 
32:5 ad” nt 99! brew yg 4:34 9014" 


Werde hath been 


F 


Az. 


—— | * 1 ou Aal. x 
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Court in paſſing vagment vpon th 
n ο 4 e Shady ade 1 
Se! ad been the! 0 


eee 2 ne of J mig 
caſſaries bent Fu a aire of | 


wr Þ lelivir ge 
de Lese ts thar H will 


ally gonern/the: prefont. Cale... -- SN | 


As ohe pri, Kaen, be Judges on conſidera- 
tion of this Spogiali Verdict ae /onanimonlly. of | == ] 
, ak He cannot be Guilty within this Indistment: 


1 was party to the Agreement at the Bell, te Gn 
1 be no colour. $0), nne Hen in the at af Elk ind 


nd: nn; BA. Sr Fa e eee eee 
An on che other hand, if He did part wich his Money 
and Goods in conſequence of that A 
ſaid chat in 


it cannot be 

e He we Robbed at all : ſince 

it is of the eſſence ol Robbery.and Larceny, hat the Goods 
be cen agam/# the the Hall of tbe Dunn... m3 Or 
TazxE was a late Cale ted in the Argument on the 
part of the Crown, which T {ball conſider y and by; and 
newiſh from the; preſen 


4. $4 > 41 AV s Lu! 1 1 F301. 


Ir hath been held, and 1 that a Man Cromy. Jus. 


"yy make Himſelf an Acoaſlhry after bc — 4 Larce- 41. b. p.45. 
af his Own Goods, ar to 4 Robbery. on Himſelf, 
baowing or e the Thief, 6 Aſſiſtng in 
pe. IS DBA) vgs JN 18 2224 IQ. If i} $33 
App under orag.cirouraſiances « luv may be guilty of 
Larceny in ſtealing his Own Gao, dr „in ta- 
king his Own! from 3 1 Augther- H. He. 
livereth Goods tO B. to keep for him, and then Stealeth {Ki $13- 
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7 with K — faudulopt e Ok is. 
known Detmition-of- 84  Frauthiltats | 


Baier An * 
the Fact to 4 R 


M550 W Meds), Bey e the 
Judges are uhanitnouſly * 1 N 
was committed on che found * 


Speciul Verdict ate fufficient to them as AT 
in the manner they are char — in ee ndict ment. 
Fon the Verdict firideth that every CirtuintlbeSa | 


ing che Fact, the Place Where, and the Perſon ol Wis 

it Was to be committed; tlie Mearis by which it was to b 
effected, and the Perſons by Whom it was to be Dole; 
All theſe Circumſtances were ſettled and agreed u 
the Priſoners previous to the Fact. And in conſequenc® : 
this:Confult and Agreement the Fact was committed. 

I is indeed found that none of the” Friſoners tad ny 
Converſation with Ellis and Kelly previ 


and-that'Blee did not acquaint 22 and Kelly with Kis fy 
tention! to commit any Robbery, but drew chem te Dipt- 
ford vader prezence of Stel Linneh. Ne INOS 

Tursx Cirtumſtances ſccm to have been dhe fügt 
tion of the Jury's doubt; and the Priforiers Couneil have 
» Jak N e ſtreſs on them eee e 


As to that Circumſtance that Ble“ true Deſign Was not 
| unde oh to Ellis and Kelly, it appeareth manfelth by 
the Facts found, that it was part of the original Agreement 
at the Bell that the true Defign ſhould be Concealed" from 
Them; and that They were to be drawn to the place c of 
Action under ahother' pretence. This Circumſtance: ere- 
fote, being part of the original Agreement, the Priſoners 
cannot avail themſelves oP? "A if the — upon the 


n, . 


P 


3 Neat 60 nai ets a „ 
As to" the ocher Gircumſtance, that dhe Priſoners: 1 
no Converſation with Ei and Kelly beforecthe Aſſiulu u 
on Salnun, their Council telied-ehiefly. onithe words of the 
Statutes on which this Indichment in funded. % 
Tau Statutes are the . ranidiy” 
che 3. And ＋. and M. ee he former which 3 


« maliciouſſy Counſel, Hire, or Senad The latter 
retaineth*the words Counſel, Hie, vr Command, and add 
eth others; 4:ſhall-Conifort; Aide Abetz or Aſt.” From 
theſe words, which it muſt be admitted nue deſcriptive; of 
the Offence,” the Priſdners Council concluded That with- 
out a perſonal immediate Communicatioh of Counſels, In- 
tentions, and Views, 
Principale. bert ex b&No | ; 
Bur the Judges are All of Opinion, That whoever pro- 
cureth a — to 2 committed, it be by the inter- 
vention of a 180 Perſon, is an Acceſſary before the Fact, 
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the firſt Mover and the Actor. 


to Murder B. and biff l az en dba 
Purpoſe; the Servant procureth C. a Perſon whom A. ne- 

ver Saw, or Heard of, to do it. Is not A. who is mani- 

feſtly the firſt Mover or Contrixver of the Murder an Acceſ- 


tary before the Fact? it would be à Ræ proach. to the _ 


tice of the Kingdom to ſuppoſe he is Net. 

Ił is a Principle in Law which can Never be Gamen, 
ted that He wh procureth a Felony to be done is a Felon: 
If Preſent He is a nnn if Abſent an e be- 
fore the Fac. 

I the Caſe of the Earl 1 ee W Indided 
upon the Statute of Ph. and Ma. as an Acceſſary before the 
Fact to the Murder of Sir Thomas Overbury, the Lord 
Chancellor Elleſinere Hig h Steward, in the. utſet of -the 
CO _- before any Evidence given, directed the Peers 


Ii Triers, 


1 


are deſcriptive of the Offener ei f any Perſon: \thall 3 


from the 4 poſed Acceſſaries to the 


and within theſe Statuteg. For what is there in the gotion 
of Commanding, Hiring, Counſelling, Aiding, or "Abetting; 
which may not be effected by the intervention of a third 
Perſon; without any direct r N N between 
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| Lady and of 2 Ron 
„ mere than: Ane; 
M ** + 1 7 ſort of Proat:that(He. had yer CONVERT th 
n tlie only Principal in die Murder, or b ee 


„ wel 
| Pur beſt: Writers on dhe 'Ciown Law agree that Per- 
£ ſons Procurinę ar even Conſenting a ae deen 
— ſaries before. „ 1 ono des Aro 
Lou Cle in eee . 

plaining the words: Garemandwert/ as: api 

* Acceſſaries bofors dhöe Fat, faith, 4. Under this wand ., 
$ « mand are ended All rhofe' Ineite, 
« Set on, og Stir up ang, w Do the Fack. And under 

Notting, 


% word fig are com 
be ting, 
"ging ebe de Fd. W preſent when i it is 
| Hats mich, iſh of F PS a 4 
r. Hale. 374. - "cum ho 4c. on 8 IS 

„ eee eee 
Id. 615.616. fr 2 Conſented be is giert Principal ar Areafſary. 
90 Pr As A F ia He that being Abſeut ax the 
« time of the Felany committed, doth yet Frocure, Guus: 
ce fel, 9 to Comnut the F 3 dog 
Many Authorities to this Purpoſe may be cited. which | 
for Beeten Are T will barely refer to. M 

Ir was Objected b the' Priſoners: Council that-P enal 
Statutes are to be with great Striſtneſt; ang, that 
Cogſam are Not to be fond in ei- 
. this Indians 36 Farond 
. Tun Principle i is true, that in Proſecutions on Penal 
Statutes the Words of the Statute are to be purſued. - But it 
& equally Den” Wn e ta, ng Seed by the 


jr | „ * Wt 6 0, 


. Dake. * 8 \ Andie Co. Exe. Appel 
1 Dyer 120. 21 0 I. 2 95. 2 Appeal J precedents of Appeals, and My 
1 nnn t: the-Fa9, all W 


. i | | Fer 9537 7. Det 6 


3355 11 Wars 


e 


A © 
%. 4 6 
, . , « 
$ * * * 8 * W : 
* 
2 - 
4 1 f 


(4 : 
4 x f : # . ' 
: — = 
* PA 
: - t FI [a 
* * 4 8 
1 = * 
Y N — > . _ " * * | 
y . f "4 7 * 4 
5 an 80 LEES mf 
4 r ; ö 
4 | | "LY | 2 
f ; | 0 
. 4 ; 
. E 
Cl / . | r 
| o r * " 4 
Ws + 5 
* » 4 
= 
4 


ata 2 I 0 e 4 con 


5 
, C2 


Wee eee iche i: and 5 
i e pack „ 


'Þ& 8 
4 * 
1 - 

6 

„ 

s 


— af the froved- bj 
ny Au 8a - wha it is not n to Cite atlatie/* 


Tu IG being o ti Priſbricrs . ets 


Berry, Wie 'were the: ee thin scene — 
Agreed upon the-Plice aud Manner af E2 3 ee 


ducted the whole by the nnn 
Bee, are Acceſſaries before: to thik Robbery: 2 
Robbery. was committed. Fot 9 "= 

of the Law, they did Cd BI 
Kelly to N the Fact, and did Aid and —_ 


in the 

in it. A enen As e 3687 263 #27 „ 
I come nom to the ether Queſtiom, eg en th 
State of f * in the Spetial en hy „ 


Mon ot No. 1 2 COR . ; HOLE 5 9 N. 4 Wt 1 
Anp the) pared Qpidicn an eee 


from the Fats in the Verdict, that tlie taking the 
Money and Goods dern Bale loy Rut and Kelly Boch = 
amount to a Robbeey, in W. 0 e dhe O.. 
fence. n 1/430 17 AT 4 2 e 


SowiTHLNG was id dang A d Cal 
dhe Opeſtien, how far a Basten cee As . 
and brought to 


to his Trial aſter the Conran of the N 
cipal, can contzoveart/ the ruth of; ih Tac fun the 
Verdict againft thi Principabs. or how far thirSappa 5 
ceſſary can be let im 10 She, einher tn n Fe was | 

committed, or that. _—O ENT EY was 
not Guilty enn o& Bull. 383. Þ 0955111070 : 

Tx 18 Genetal Queſtion-is-of When ard of thinh- K 
ty Importance in Proſecutions this kind; aut fora . 
verſity of Opinion there iv among the Jedges pon i. 40} 
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See Raſ/lalls Terms 1 Lo. V. "bens Rafe T. 3 0. 11. 
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falls Ent. fo. 43. b. 44- 4. Dyer 120. 
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"Hawk. ' Becauſe the Court in' he 


vun, the Judges are of Opinion that in Contad 
Law, No 


Was not taken from Him againſt\ his Will. 


at the time of the Robbery. 
is O 


for the 


n 
3 tus Conſent and Agreament, He entf to 


| a Sage and waited there fil this 'Colourable Robber 
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being the Rake of the 'Caſe-with ve 


. Fe 


to Sal 


was: committed on: Him. f 


e wan e e ene thar 2 | 


doth not fand; that Salmon was put in Fear; and, ſay They, 


ee eee e Fünen * 
| ting in Frar. An e 


I think the want of that 1 line ja” Hot 
to be regarded. I am not dlear that That Circumſtance is 
of Neceſſity to be laid in the Indictment, ſo as the Fact be 
Charged to be done LF iolenter et Contra V oluntatem. T know \| 
there are Opinions in the Books which ſeem to make the 
Circumſtance of Fear neceſſary, but I have ſeen a good 
MS. Note of an Opinion of Lord Holt to the Contrary. 
And I am very clear that the Circumſtance of Actual Fear 
need not be ſtrictly proved. 
Suppoſe the True Man is knocked down without any pre- 
vious Warning to awaken his Fears, and lieth totally b 
ſible while the Thief Rifleth his Pockets, Is not this a Rob- 
bery? and yet where is the Circumſtance of Actual Fear? 


Or fuppoſe the True Man maketh a Manful Reſiſtance but 


and his Property taken from Him by the 
meer dint of Superior Strength, this doubtleſs is a Robbe- 
ry. And i in Caſes where the True Man delivereth his Purſe 
W Reſiſtance, if the Fact be attended with thoſe Cir- 
cumſtances of Violence or Terror which in Common Expe- 
rience are likely to induce a Man to part with his Pro 
Safety of his Perſon, that will amount to a Robb 
And if Fear be a N TEIN. LE 1 * In Odium 
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jo ehen Fe der 6 1 hoe f 

ney and A Piſtol into his Poeſtet; ad et the Wach in 

a2 Poſt Chaiſe, till che H ightraynſar came: yp-to — 2 
_ pany m che Coach and to Um, And preſen bing a penn 7 

_ derhandedirheit N g, g we se 1 2 fl] my 

He had about Him, ail And then ee Wut of th | 

with his Piſtol in his | Hand" and: Win this” Aſſiſtance of . 

ſome Others took the Hiphwayman..' 557 - 5 
TE Robber was Indie About 4 Yer zoe inCthis '4 

Court fork Robbery on Morden and Conwidted. ' "very 4 

properly, in my Opinion, was He Conwictet. 
Bor that Caſe- differeth widely from the 5 In 

that Caſe, Morden ſet out with a laudable Intention to uſe 

his Endeavours for Apprehending the Highwayman, in caſe 

He ſhould that Morning come 15 Rob the Coach) which 

at that time was totally uncertdin ; and it was un- 

certain whether He would come Aléne or No. In the Caſe 

now W Conſideration, there was a moſt deteſtable Con- 

ſpi racy between Salmon and the reſt of the Priſoners that 

Bis ſhould be taken from Him under the Pretence 

and Shew of a Robbery: and Time, Place; and . 

Circumſtance were Known: to Salman E 

greed to by Him. 41 HOY A 7 S) [ND 8; "1 92 F : : 82 
IN Woruens Cale, there was no Concert, t. 

Connexion between: Him and the Hig wa 3. nothing 

to remove or leſſen the Difficulty or anger ' Norden might 

be expoſed to in the Adventiite, In the preſent Caſe, there 

was a Combination between Salmon and One at leaſt 'of the 

ſuppoſed Robbers, I mean'Blee.'And though Salmon might N 

not know the Perlbris. of Elli and Kely; yet He Well 


knew that They were brought to the Place 927 his Friend 
Blee, "CHOY were OY under his Direction. . El 4 
| WP . theſe "Ouies differ. 5 be "6 ae 
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ſtand Committed for Seven Years, and until They fia Bü- 


: the Reſdntuient fel 


incline to this Opinion, becauſe 1 obſerve that the Legiſla- 


Alf diſal bar ged of ; ; 7g did 5 e e * 
n of -Ihdiftmnery ves afterwards found | Al 


Charged. © 
3 udgment z 
The be Al Ber | had e the Pillory — chat Ther, 


reties for their Good behaviour for iber Vears afterwards. 
On = of them Eager) loſt his Life in che Pilloty through” 
Fopulace. And on chat account: wa 
Others did not ſtand à Serbnd time. But They are * 
e _ cory CONE under * Sentence. $8: 


5 ry nay; 
Ini tha Gude ed in {ee ee Note p. 126. 6210 
1. Hud. 1956, the Indictment was held to be ſufficient 
though the Words of the Statute of Ph. and Ma. were not 
purſued; the Words Ercitavit, Movit, and Procuravit, be- 
ing deemed Tantamount to the Words of the ane and 
** tive of the ſame Offen ae. 
this Caſe to be good Law, chbugh I cembelitth 

105 only Precedent I have met with, where the Words uf 


the Statute have been totally And I the rather 


ture in Statutes made from time to time oon Acceſ- 
ſaries before the Fact, hath hot: confin'd itſelf to any , 
tain Mode of Expreſſion; hut hath rather Choſen to make 
use of „ all OS ET 
3 e Wente De? Acoabiricd . 
hy, / without an other words. deſcriptive 'of the Offence. 
Others have the Words, Abettment, Procurement, Help- 
ing, Maintaining and Counſelling, or, Aiders, |Abettons, 
Procurers, am 'CounſteYoni: One * deſeribeth the Offence 


"= the words, C Ind, Counſel, or Hire, Another 3 * 


ttors, 3 6 1vjj 
— tiege, I 
deſcriptive» the- fame; Offenge, I ay. 
conclude that in the! Caſtructien of States, which. Qui} 
Clergy in'the'Caſs 2 Me am Not tobe 
— by the bare Sound, hut by the true Lngal import... 
ef the Words.” And alſo, that Every: Perſan HD ometh 
within theideſcriptianiof- theſe Srarutes, varicus as they, are 
in point of Rapreſſiom, is in the Judgment of the-Legillar = 
ture an Acceſſary befere the Fedt;-unleſy he is preſent at 
the Fatty and! in that Caſe winnen Ion ft 
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T dabihele Milcreants,” Moedavie! and 8 
ther with one Mary Junes, ware afterwards n | 
Murder upon a Conſpiracy of che like nature againſt one 
Kidden ; who was Convicted and Executed for a Robbery. 
on the Hi ghway, upon the Evidence of Berry and 7 . ; 

UyroN this indi@ment they were: Tried and the 8 
Matter being ſet forth in the Indictment, the Court 2 
el Wee a0 be Orig, but immediately e Jats- 
ment; in order that the Point of Law n re fully 
n upon Mation in Arreſt of . — e M 


5 General declining to Argue the; Paint of. Law; 
the 7 ee 


that Indiccgment. My ne br; «add 

 Tars ebenes, Ian div, angle n a Jaude- 

ble Zeal for keeping as of uſtice p and unr 2 
n n 


gn = UM ning) l Ah 
IT dab eee Paſlages 3 —_— 

Antient Writers which greatly countenance a Proſecution .. 1 
of this kind. But thoſe Writers nyt 12 7 0 be real 
great Caution upon the Subje@of:Homicide. ' * 4 
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full Blow at Him, that the Offences of which He was Con- 


„i He Aa ov rink 
— — ace ee eee 
2. CCEBD IN G Writers of char Age refined upon Hin, 
=== wrote upon che 8 e ruhen a. 
Fm as Lawyers; and 
conſidered the Offence meerly in the light in ech 
- night be-fupp ed to be ed in Foro C,, 
Bor tlie Practice of many Ages e doch * 
means counteriance their ion. e 8 
; ET duting all the Vi and We 
tion againſt Dr. Oates, it ſeemeth —— 
ion of Thoſs cancerned in it, or of the Jourt. 
t have ſpared Him if They could have taten tbeit 


as to have reached his Liſe. 


victed could have bein o euere 
Though the Judgment They paſſed on Him, the moſt cru 
S J infter Hall in Caſeof i 


I believe that ever was given in Wem 
Miſdemeanour, er RAS Te Ser in "_ Death-+ | 
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Rienanp Magov's „ c. 0 
1 — Sanger Aſſize 175 360 ada 105 
was indicted before Mr. Serjeant Willes, who went 
Judge of Aſſize that Circuit, for the wilful Murder of Mil. 
am Maſon his Brother; and was upon full Evidence Con. 
victed to the ſatisfa tion of the Serjeant, and Judgment of 
Death paſſed on Him. But the Serjeant being informed 
that ſome Gentlemen of Rank at the Bar doubted,” whether 
upon the Circumſtances given in Evidence the Offence's 
mounted to Murder or Manſlaughter, He reſpited Execution 
till the Opinion of the Judges could be — 5 
Caſe, which He re ported 8 Fave been as followeth. 
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the 


Tit, B. ad Legem Carneliam & Ger = „Tit. 2 2. = 
2 e n hes |" collefted by Linineed L 1. Tit. 11. 


Fs ie of Fr St. Tri. The Proceedings wan, fell from dhe Court an he 
Ki giving Judgment, | Ti 4 
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e 
5 ſorne Neighbours were drinkin 
at a Publick Houſe; till growing)? 
not Intoxicated;. the Priſbner | nhd»Decct ben A Aale 
ere e Puſh each other — They 


e ee ee i 


gels by agreem | ALT I Ut ov "4 ods WITS, Batt - 
ARE "This t = no tokens wafia | oxitcither 
Gde, till the Priſoner in the Gude e che Deceaſed 


a ſmart Blow I —— ther 
Angry; an away T 
— Priſoner, and ie. * Biret Space in wo 
Earneſt : but n i . terpoſing 
parted. e ene ee 
Tam Riten Abet — FA Seen | 
when — — mor 
« ſeize. me if I do not fetch ſomething and Stick him. 
And being reproved for uſing ſuch c ions, anſwered 
<1] is if I RN ee 
« thing and Run him through the Body. rn VaLpgrr: 
Tx Deceaſed. and the Reſt of the Oompany A 
in the Room where the Affray happened: and in about 
Half an Hour the Priſoner returned, having put off a ſlight 
thin Coat He had on when he quitted the Noom, and put 
on one of a coarſe thick Cloth. The Door of the Room 
being open into the Street, the Priſoner ſtood leaning againſt 
the Door-Poſt, his Left Hand in his Boſom and a Cudgel 
in his Right, looking i in 0 the Robey but not ſpon 


ing a, word; in Þ 1 r 173 5 
feing Him in that Poſt 
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Tun Deceaſed re elde Him 
into the Company; ; but the Priſoner anſwered . I will not 
come in, Why will You not ſaid the Deceaſed, the Pri- 
ſoner replied << Perhaps You will fall on Me and beat Me,” 
the Deceaſed aſſured he would not, and added Be- 
« ſides You think Yourſelf as good a Man as Me at Cud- 

« gels, perhaps You will play i Cudyels with Me. The 
Priſoner anſwered I am not afraid 0 * 10 if You n 
keep off Your Fiſts - HE een 

Ur on theſe Words the Decakſec get 0 > was went to- 
wards the Priſoner, Who dropt the Cudgel as the Deceaſed 
r W The Deceaſed took: up the Cud- 


LI 2 gel 
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B me Green © ate 


Reſolution do take a deadly Revenge for what had . 
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gave back a little, —— 
ning — — leaped forward toward 


ly died : ü ene en r ee e 
Tus Judges having had Copies of the Caſe leſt at their | 
Chambers met in Michadimar Vacatioivar' Lord Mami eli 
Chambers and unanimouſly agreed, that there are in 
Caſe ſo many Circumſtances of deliberate Malice — 
Revenge on the Defendant's part, that his Offence cantot 
be-leſs than 'Wilful Murder." He'Vowed he would fetch 
to Stick "Sim; to Run him" through the Body. 
Whom did: ha mean by lim Every Oreumſtanee in 
Caſe ſheweth:He meant his Brothett He returned tothe 
Company provided to 2 with an Ordinary Cud- 
gel; an if He intended to try Skill and Manhood a ſecond 
time with that Weapon. But che Weapon was ll 
the while carefully concealed under his Coat; which moſt 
1 r Torn" by gs. of concealing 
a "Un iow at the 9 nearer, but art: 
fully drew) on the Diſcourſe of of che paſt Garrel; and 25 
fs as He ſaw his Brother to 2 ſehul 
time at Cudgels, He dropped his Cudgel and betock hiri 
to ee REN A Which till that moment He had 
concealed.” 
Hz did indeed bid this Brother Stand off; but Highs 
hjnx/no-Opanetunity df. G0 ſo before the firſt Paſs was 
made. His: Brother before the ſecond; but He 
advanced as ſaſt; and took the Revenge He had vowel: 

Tun Circumſtance of the Blows before the Sword was 
produced, , whichoI prefume might weigh with the Gentle” 
men who doubted, altereth not the Caſe at all, nor doth 


the precedent QMarrel: becauſe all Circumſtances os 6p 
dered, He-\appeareth to have returned with 'a deliberate 
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TE vas Lodge at-the-Suttunich:Aflizes 2 796\for the 
11 Town and County of Newcaſtle open He, for the 
Murder of William li | ITE 04.990 1*©ILE 3 9 Ft. SE 
Uros the Trial the Caſe appearedto- be, that a Proceſs 
in the naturt of a Caiar d mitfacie F | 
one Charles Cowling out Of = own Court, directed to 
Jaſebb Dixon. —— belonging to be Curt; 
who got Fahn'SurzceranothieeSerjeant at er d and 
N him. >Sarceer's 
ork-ſhop ts Kyo akin 
told him that He had an Execytion 


ae with ee of he ich being” roi 


with the aſſiſtance of the Priſoner 
violence reſcued: himſelf. . 1 bo 


. SURE TEES immediately ac equainted Diver with what 


had ha ppened ; and thereupon' a Dias prevailed upon the 

Mayor's Officer to. inſert the Mane py toe fi the Po 

cels: and Suretces then went arias, ork Ny of th e* Peace 

for the Tommn and and made Information ot Dat., 

that He did by virtue ch. 4 1. 

ſeph Dixon dec, apprehend the ſaſd 

Wreſtling and in got out of his Hands as No 

Eſcape. Pros Ward HIT, 4154 my; 18 bus 1017 l Phe. 
Tue Juſtice granted a Warrant dired 

all Serjeants at Mace, 1 and other Officers within 


the ſaid Ton and" C the Proceſs al 

mentioned; that Saerees had chat day ee Gene iy 
virtue thereof, and that - Conding: had by Wreſtling and 
Strokes reſcued himſelf,” and all Officers &c. 
to > APR the ſaid Cowling and to bring him before the 


L 1 2 Juſtice 
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however — Coulſon and the Deceaſed broke open th 


Wilkul Murder. But ſome Gentlemen of the Profeſſion, e 


the Peace. For in Caſes e the Jt 


gal Warrant to 
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Uron the receipt of this Warrant, Disan and Seer 
1 were both Serjeants at Mace) em buek w Coling's 
Work- hop, taking with them the Deceaſed and dne G 
em as their Aſſiſtants. . 
and calling to Cowling, -who was there win the Priſoner, 
informed Him that ey had an Eſcape Warrant a 
nir and him to eee n 
„omnes nen een der ind the Priſpner Ick 3 

ing out at the Window with an Ax in his hand,; don ut 
the firſt Man that entered ſhauld be a dead Man. my 


Shop. Door; lavage ng | 
jk any the Priſoner x: One Bow: wide the Ax en, J 
left fide-of the Head," kalled him on the ſpot. © n 

Ur od e e Pats was e e 
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g their doubts to the Judge who Tried him, Here 
. ſpited Execution. Bll the: * of che other 1 
"Tas Trinity Term han Bieren ofthe Judges had a cn 
3 on the Caſe, and Nine of them, with whom uf. 
tice, Wilmot who was Abſent. . were clearly of 
Opinion that the Defendant is Guilty of Murder. Two of 
the Judges held it to be Manſlaughter. All the Judges pre- 
ſent at the Conference agreed that the Juſtice's Warrant, 
though obtained by very unwarrantable Practice on the 
part of Dixon, and by Perjury on the part of Swuretees, was 
a Legal Warrant for the Arreſting Colin for a Breach of 
ig of the Peact 
hath Juriſdiction, and in this He undoubtedly had, the Le- 
gality of his Warrant will never depend on the Truth of the | 
Information whereon it as 1 
Txzy likewiſe ced that Peace-Officers hivity 9 
for a Breach of the Peace; may break 
open Doors after having — e and 81 
due notice e of theſe Warrant. 
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e * Her 
Caſe ſughicuin nance f had; 1 02 Fr . l, eme | 
_ ne Judges were of. Opinion that no ꝓneciſe Form 
of words is requutediin:-Caſc..of this kind. l iIt᷑ is fufficient 
that the Ratz bath notice that: cht / Officer domtah not as a | 
meer T Trelpalior,. but clai to / ast under a proper Au- | 
chatitz, And if after this neticey; He be reſiſted: ant He or _ 
ow he Mander; providadyit: cmeh Cut in Eri. 1 
tiat alt Officer:bail a L e 
"Terk Perſon making ſuch reſiſtance after; ſuch; notice, 
doth it at: his * He, aſteth a vo dly and delibe- 
rately ee enen cha oqlinaty unte of- feutice And 
did — believe that the Officer cane armed — . 
a proper Authority. This Rule is ſounded on — of - 
the: Laws and upon ee Principle. of Genen. 
Tas Judges who diflered Haug char che Officers * 92) inet 
to have declared in an explicit manner what fart wy Wars 
rant they had. be 5 1808 A iS 363995 14 1 e. Ni 8 9H 2 
* Tus ſaid that an Eſcape: doth. not ex Fü rms nor 
in the nation of Law. i any degree of Force or Breach 
of the Peace: and conſequently the Priſoner had not due 
notice that they came under the Authotity of a Warrant 
grounded on a Breach. of the Peace, And for want of this 
due notice the Officers are not to be conſidered Ag . 
in diſcharge of their Duty, but as meer Treſpaſſors. | 
25 9 this Queſtion alone the Caſe turnen. 
Bun few of the Judges eee 22 to be | 
Murder, were of Opinion that it would have | 
admitting that the Officers could not 
breaking open the Door. » Here Was no Arreſt actually 
made, the Officers even admitting that due notice had 
not been given, had committed a —.— Treſpaſs in the 
Houſe of Cowling, where the Priſoner ten to be; no 


Treſpaſa done to the ee of the „ no art © ad 

ON hit Perſon. . e Ii Lt #34606 Hi. 25 wot 
Bu admitting chat 2. Treſpaſs in dhe Houſe, withi an: 

intent to make.an unjuſtifiable Arreſt on the Owner, could, 

be conſidered as ſome Provocation to a Stander by; yet 


N the knocking a Man s brains out, or cleaving him down 
JE Mm 1 with 


un * mmm * 


28 5 — ae. r 
= j [chat in all/Cales if Homicide: on fudde 
t Err _ 5233.23 Alicia e e een 
* 2 the eee e, Erice Raja — 

enter the Shop That the firſt Man that . 

cee een e n AG of Du 


1y concur, ac they de in this Oase the Fad i 'wadoul ˖ 
J Murder g as flowing from a wicked Hearty « Mind 
veoouſſu depraved, und acting from matives high Crümid 
Which is the * notion of Malice in our Law. 
In the Caſes of Sir H. Ferrers's gervant and of Hophiy. 
.) Hugget which were mentioned on-this vocafion,” 
a Mutual Combat, Blous given or- Paſſes mae e 
de; the Farties fought upon equal Terme, and when” 
that is the Caſe, be the ating Provocation ever ſo HH 
every Blow or Paſs' becometh a freſh Provocation. 'The 
Blood kindleth Moment, and in the e aff the 
Paſſions the Voice of Reaſon is not heard. eee 
L*Ram. I muſt confeſs that the circumſtance W © Att ont 
eee in the Caſe of the n againſt Troh and | 
Others, which was likewiſe mentionbd on this” occaſion 3: 
But that Caſe, I ſpeak it with great deſerenoe; ſtandeth, as 
7 conoeive, on no better + grounds than the Opinion elbe. 

ven FOO Judges * Five.” 5 c 
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ba 1 the Caſe. of Bart Franzas ban 
e e April 1 17. x 760. Wh 1 e Joy 
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* HB-Houſe of Peers unagdlnjntl found Earl Perrers 
Guilty of the Felony and Murder whereof He flood 
Indicted; and the Earl being bro rought to the Bar, the High. | 
Wenn, err 19 . Wee 4 wid ie Houſe imme- 


0 4 2 * * 14 it | 0 4 5 + 
"Fx Bee the Diſcourſe on mee . Py * 251i att 283 (12s We: 
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See the 
Printed 
Trial. 


tes next Day. en ee e via 7:4 e 2 er 25 1011 * 4 5 


2 n rf e a 1 68 48 | he dſt. F r Wer 


eign, IAtitled. An As. ö 
— Murder. 5K e a 


done, 
« new: Time may be-appointad for the Execution and. by 
ce * Whom?” + Canes foo dio 2131107 MEGAN Hin 3 24 NN 
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On dhe 18, the Houſe chen Sitting in the 
Parliament, the. Lord. Chief Baron in the abſence of the 
Chief Juſtioe of the;Common.Pleas, delivered in Writin 
he Ops the Judges, ee bad. agreed * al 
reduced into Fotmm that morning. ace e | 

His Lardſhip added many weighty i 

great Strength as apd 


of the Opinion, which He urged, 
*roprienys and delivered with a becoming nen 


r 
„W. are all of Opinion, that a Peer Andicted 5 Felo- 
© ny and Murder, and Tried and Convicted thereof before 


0 the Lords in Parliament ought to receiye Judgment for. 
« the ſame according to the Proviſions. ww Act of Par- 


« liament of the 25. Vear of His Majeſty (Reign, gd 
An AM 8 Ane —— 1 RE R of Mers 


E ders nf). e e een 
« 8099 og . Judgment 
© for Execation\ ſhould 12. 2 befone de Execution done 
< (which however the Law will not ) We are all 
* of Opinion, that a new Time may ted — i 
Execution eithar-by abe High Court f Parliament 
« ' which ſuck Peer Hall have been Attainted, ot bjuckeGoni. 


Mm 2 of 
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2 eee Indided-and- Convicted . 
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| to che late Act. ee eke 4 18 
* I "Die Reaſons upon whiel the 
ſwer to the ſecond,” — : 

the Houſe — upon r 
which us we Apen pronouncing) — 

ly require ſome further Diſcuſſon: I will. wm 
J conclude, — hckiorighed Nh, 
and I believe with many others of the Judges. 
TRE Houſe Cyr ws. overs to the Court, Roon 
in Weftminſter Hall for nei | 
and Ordered that Dn — 
May following. Upon 
B — to 2 che Body de 
at 2 — to be Diſſected and Anatomized. 13 


OS dee e the Sheriffs * Execution - was wy 
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Orson the Second, rhe Graz if Ged OT | 
tain, France, and Ireland, King, Defender of the Faith: and 
fo tb, 75 To the Sheriffs of London and /Sheriff of Middleſer 
Greeting: Whereas Lawrence Eur Ferrers 'Viſtount'Tam- | 
worth Bath been Indifted' of Felony and Murder by him don 
and Committed, which ſaid' Indiftment bath been Certified be- 
fore Us in our gene r 
Earl Ferrers: Tamworth Harb been rhereupon 
raigned, and upon ſuch Arraignment hath pleaded Mos Wed 
iy; and the ſaid Lawrence Earl Ferrers Viſcount Tamworth 
bath before Us in our ſaid Parliament been:Tried, and in du 
Form f Ln "Convicted - thereof ; and whereas udgmem 
bath: been given in our ſaid Parliament, that the . 
rence Earl Ferrers /:/cownt Tamworth ball de hagged 
the Merl till He in Dead, and tbot bis Body: te Diſaalad and | 
Anatonized, * Execution of W 1 ; 

er 
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eb 80 le E nt ig Prof, Ne- 
mand You; "that \upan Monday de 5, Day of May Lalanr, 
between. the Hours of Nine ®n cbs Morning and One in the 
Afternoon 'of/ the ſame Day, bim 4 faid. lawrence. Earl 
Ferrers # gent Tagaworth pls; Gate of Qur Tower of 
London {to Yau then. and. thereto. he:delroerad as. by another 
_ Writ to ib Lieutenant. of lin; Canter of London, ar 1% bis 
Deputy direbtea,, We have im Your Custody Los 
then and there receive, and Bim in Tg. : Cufady Jo being, You 
forthwith: convey 10 tb 1 Plans of Execution at Ty- 
burn, and:that You: do cauſe. Execution to be. done upon the 
ſaid Lawrence Earl Ferrers I i/emine/ Tamworth in Your Cu/- 
zody fo being, in all chings according.t0. the oi Judgment. 
And tb Vun ars by no: man 10..omit at Your Peril. Mit- 
neſs Ourſelf. at Weſtminſter 10 Second B f ay, in the 
| 33, W * Reign. e 

33 Yours and Voss. | 


7 2 „ I «>. 2 
A in the Houſe of Peers a alintit's 
Judicial Nays age whether upon Writ of Error, — 


ment, or Indictment removed thither by Certiarari, is in 
Judgment of Law a Proce before te King 5 Dar ka: 
ment. And therefore the Houſe in all thoſe Cate may not 


improperly be ſtiled, The Court of our Lord the * in 
Funn 7 oY 
TuIsõ Court is founded upon. 8 Viage,. upon 
chitin and Cuſtom of Parliament, and i is pary of the Ori- 
gina Syſtem. of out Conſtitution. 
I x is open for all che Purpoſes of Judicatate during. the 
continuance of the Parliament: it openeth at the begin- 
ning, and ſhutte th. at the end of every Scflion:; juſt as the 
Court of King's Bench, l in Jue ent of 
Law held . che King: PART Ne and ſhutteth 
with the Term. 21,3 11 2; 
Tres Authority, a this 3 Fa if 1 ſs the Ex- 

preſſion, i it's conſtant Activity for the Buds o f publick Juſ- 
tice independent of any Special Powers derived from the 
Crown, ee the Caſe of Writa of Error from 
thoſe Courts of Law whence Error lieth 1 in ee and 
of . for „ I 
arte] | n | Ir 


8 * 


paratory to the Trial in Lord Marky's Cre. 7. Bt 


appointed by Special C from the Gun, 


Fats Baabe kemerh I. wiſea from be diet Hit 


2 


in the Court of the 
grand, and that befors the in Parliament. 
Name; Stile, mod Ticle.o5 e Gmc in both 
but the Office,” the Powers and Prebeminences ann eme 
it Differ very widely; and ſo doth the Conſtitutian af the. 
Oourts where che Offices: are executed. The Identity of the. 
Name may have confounded our Ideas, as Equivocal Words 
often. do if the nature of Things is not attended to; bt 
the nature of the Offices properly Wall will * hope 2 
move every doubt on theſe Points. FAG 
Ix the Court of the High Steward, He . is Judge i in 
all Points of Law and Practice; the Peers Triers are meer 
ly Judges of Fact, and are ſummoned by virtue of a N. 
cept from the High Steward to appear before Him on td 
eee by Him tor the Trial, . Rei Verita ne. 
po 25 F 

Tus High )Steward's Commiſion aſter ada n 
Indi chnent hath been found againſt the Peer by the Grand 
Jury of the proper County, impowereth Him to ſend fot » 
the Indictment, to convene the Priſoner before Him at ſueh 
e then and there 60G 
and Determine the matter of ſuch Iadictment; 
the . 
pouteris, at e ee eee ear before Him i 
Veritateque inde compertd, to fudgment accords 
ing to the Law! and Cuſtom of England, and; RO 
Awatd Execution. MD. art r 
B y this it 1s n thet the Sole Ri lt of. Judieature in in 
22 mY veſted in the ene ; chav that it re- 
Perſon, and conſequently without th 

Commiſſions: which is but in way a 'Commiſſion.of 
Ser and Terminer, | no fem a. can be ure in ns: | 
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remand and the We cl. Pr 


C7 : 


41 it M1 | a Trial," 


e 


longer eie 8 61 4; 5 hg Ts. 


Pr ofa Beer i in a full Pakames; 


1+ hath 2 1 


t of Order and Regularity and Ge Blanks of 
— an Officer ſor Preſiding during 


meint, and 10 give 
Him the Stile and Title of Steward — Bur this 


maketh no ſort of Alteration in the. Conſtitution of the 


, to appoint 
the Tine of the Trial tad until; 


Court. 10 s che Came Court fourided in Immeniorial Uſage, - 


in the Law OO INIT" n 


be made or not. 

In acteth in it's Judicial { 7 Order made 
xo oy 
n Petition according” to 


couching che Tiine dead Plce's 
the Trial from time to time 

ape Pe the Allowance 
or Non-Allowance'of Council to the Priſoner, and ather 


the nature and circumſtances 

matters relative to the '* Trial; ang alt this/before an High 
Steward hach been appointed. And ſo little was it appre- 
— which I ſhall mention 

Exiſtence Court de en the A 

of an High Steward, — — 44 
Maniiend and by what Form of words He fbeuld de appointed. 
It hath likewiſe received and:recorded the Priſoner's Con- 
ſeſſion which amounteth to a/Convittion; before the Ap- 
pointment of an High Steward, and hash allowed t Pri- 
loners the benefit af Ae of General Pürden where They 
appeared intitled to it; à8 well würhunt chr intment of 
an High Steward, as aftor' His Commiſſion BGA 


„ previous to the Trial in the C Cale of the Lord — be. ade 
Lord Lovat and many other modern Caſes. 
HR 2 i And 
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[this 
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andi Satisfaction than the 


then under Im 


hend what ſhould induce Your- Lordſhips 


* ec not n 
e iament 


interpoſe in matters preparatory 10 We 7 5 
eee . ig 


man 
N boner 2 — 1 in 


to the preſent Queſtion. conſine Myſ 
as have happened ſince the Reſtoration.” Becauſe in. M. 


tions of this kind; modern Caſes ſettled with Deliberation 


and upon a View of former Precedents, give more Light 
deepeſt ſearch into Antiquity tan 
afford. And alſo becauſe the P yes of the Crom, 
the Privileges 
in general, 
U — 
chan in former 


I tke Caſe o 


of Parliament, and the Rights of dhe 604 
appear to Me to have been more ſtudied and 
ee bee er 


eee $14: 6 30 3 aft «i " 
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"the Earl of Dany and the Popiſh Lord 
chments, the Lords on the 6 of M 
point Time and Place for hearing che Bail o 
2 his Council upon the Validity of bis Plea of b. 
don, and for the Trials of eee e e g 
Addreſs to His Ma; that He wou 
to appoint an High. uz Fon thoſe Purpoſes. _ a + 
TRS E Votes were on the next Day communicated to 
the Commons by Meſſage in the ufual Manner 
On the 8* at a Conference between the Houſes upon 
the ſubje&-matter of that Meſſage, the Commons expreſſed 
themſelves to the following Effect, They. cannot-appre- 
to addreſs His 
th Majeſty for an High Steward for determining the Validi- 
«xy of the Pardon which hath been pleaded "4 the:Earl of 


00 Hany, as alſo for the Trial of the i Five Lords, be- 
«cauſe They! conceive the Conſtituting an High Steward: ö 


but that Judgment may be given in Par- 
upoh Impeachment without an High Steward. 
And concluded: with a Propoſition, that for — any 
Interruption © or Peay a Commit of both Houſes ugh 
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be gon an cle ee tua pr ene 
thodt ef Proceeding. Mite ory bets: „ ee 
i 3 . 
e STE Ter 106 Nh 
eh 2  Fineh'* Qbancallor; and many 
CER -. 4 wCothet Lords TH v 
How VIA on the r:* the; Commons: ion of 
the 88 Mus Upon a Second\ Debate ugwed to, and tie Lord 
Chancellor, Lord Praficent, and Tem other Bords were na» 
med of the Committee, to meet a abe, 
mittee of the Commionssk ht . 
Tut ves Dey che Lord Prefdent "that he 
Committees of both Houſes met that: und mate 
an Entrance 1 That the 
Commons deſued to ſer the Commiſſions that are 
for an High Steward at theſe Trials, and alſo the Com- 
miſſions in the Lord e * Lord Me 
Caſes. N 
T's 67 t9 thi the Lords Senne laid, «The High 
« Steward is Iptaker pro Tempere, and giveth his Vote 
a e 
« ture of the Court. And the Lords declated they have 
„Tower enough to -proceed to Trial, though de King 
e ſhould not ame an High Steward. | 
©'T4Aat this emed to beta” itefaRticn to. the Comm: 
« mots We ar gy 3 ur 
te are Records. 8 
Ann er on the fame Ty is/Declared 
« and Ordered by the Lords "add Femporal in Par- 
« lament aflembled, that the Office of an 'Steward 
upon Frials oſ Peers upon Inpet to is not 
« to the Houſe of Peers 5 but t the Lords may proceed 
«in FF 
e et 


* Afterwards Earl of Nate 


-+ In te Commons de the eg My 
ther declared to the Committee, that a 


it Ie dür, Their Lordſhips * 
1 mg a g gr was made hac Vi why M4 
twathſta making. of a Lord teward Court, remained Mm 
was not thereby altered, but ſtill remained the Court of Peers in Parliament. Thar the 
Ade „CC | 
ri 8. 
t This Reſolution 1 my Lord Chief Raron referred to and 2 
the ſecond Queſtion propoſed to the Judges, which e Ee 1 * . 


Oo | ON 


2 e ee 


20 che. 1“ the Lord eſident rept 
nutte of boch Fuer kad met that Morning 
__# in the firſt place G the matter of Lore! 
ard,” and had — — former Commiſſions for” t 


4 


of High Steward. And then {prac 
the Order arid*Refolution* of ce N i 
from the Committees, that a "New Cotmmiltion Mn e o 


ſo. as the words in the mah be Aug 
vis. iniſteadd of, Ar 70 4 Find Offcien Scneſchalli Alia 
{cujus præſentia in Ge Parte r rina ut actepimits fy 
— Tap be inſerted, Ac A0 0 . & Mop | 
nates in Parliamento 11 " Ffermblan "Nobis buumlinen fu. | 
plicuutrumt ur Seneſchallum Angliæ pro hac Vi ice cg | 
dignaremur, to which the Houle agpeed. ? 41 
„Ar mit be Wailtied that Precodlrity drawn from tins 
of Ferment and Jealouſy, as theſe were, loſe much of the 
Weight; ſince Puſſion anti Party- Prejudice generally min- 
gle in the Conteſt. Vet let it be remembered that theſe are 
Reſolutions in which Both Houſes concurred, and in which 
the Rights of Both were thought to be very neafiy So. 
cerned ; the Commons Right of Tmpeaching' with Effect, 
and the whole Judicature of the Lords in Capital Cafes. 
For if the Appointment of an High Steward was admitted 
to be of abſolute Neceſſity (however neceſſary it may be 
for the Regularit and Solemnity of the Proceeding during 
the Trial and until Judgment, which I do not Allpute 
every Impeachment — for a reaſon too obvious to be 
mentioned, be rend ineffectual. And the Judicature | 
of the Lords i in all Capital Caſes, nugatory. 4 
I was from a J of this kind, not at that Jun- 
cure altogether ' groundlefs, and to guard againſt every 
thing from whence the Neceſſity of an High Steward in 
the Caſe: of an Impeachment might be inferred, that the 
Commons propoſed and the Lords readily a to the 
Amendment in the Steward's Commiſſion which I have al- 


ready * . it dard, 1 Sale 5 great weight by 


This Anda ab from an Ex on tilde! to the Commiſſion by the Come 
mittee for the Commons, which as it then 0 did! in their Opinion imply chat the con- 
ſtituting a Lord High Steward was neceſſary. Whereupon it was by the whole 


Committee of Lords and Commons, that the Commiſſion ſhould be recalled, and a new. 
Commiſſion according to the ſaid Amendment iflue to bear Date after the Order and ** 


folution of the 126. (Commons * of the 15 of May.) 
5 Me, © 


Y 
',. by 


n Cales obthe . Pop th Lords — En 
Gons ſhould paſs for their Pals; Hark akon place in eve. 
ry Commalſion upon Impeachments for Treaſon ſince that 
Reg And I cannot Help remarking that in the Caſe of 
Lord Lovat, when neither the Heat of. the Times, nor the 
Jealouſy of Parties had any fare in the. the 
Houſe . « That the-Commuſſion for appointing a 
« Lord High Steward ſhall be in the Hike Form as that for 
« the Trial of the Lord:Viſcount Sraford as entered in the 
e Jan of this Houſe on the:go*. of - November 1680, 

cept that the Larne (ſhall be in e Lan 
1 will make « | ſhort Oba on ie Jn Bet 
Taz Order on the 13 of May 1679 for varying ory 
Form of the Commiſſion was, as appeareth'by the 3 
plainly made in conſequence of the Reſolution of the 12. 
and was founded on it; and conſequently the conſtant 1 1 
v Practice with d to the new Form, goeth in 
ee a great wes hs ſhewing that in the ſenſe” 
of all ſucceeding Times that Reſolution was not the refult 
of Faction or a blameable 3 but Was founded in 
ſound Reaſon and true Policy. 
Ir may be objected that the Reſolution sf the x2 41 
May 1679 goeth no further than to a Proceeding 42255 un- 
chment. 
TEE letter of * Reſolution, it | inge no 
aun but this is eaſily accounted for. A Ps by” 
Impeachme ent was the e of of _ Conference, 
and the Commons had no Preteng terpoſe in any 
other. But what ſay the Lords? D e # but 
as a Speaker or Chairman vx O Tz «Figs 5 the more or- 
derly Proceeding at the Trials ; _the Appointment of bim doth 
not alter the nature. of the Cour, which ftill remaineth the 
Court of the Peers in Parliament. From theſe Premiſes 
they draw the Concluſion I have mentiorietl. Are not theſe 
Premiſes equally true in the Caſe of a er Sp In- 
dictment? They undoubtedly a are. B l 


” R * 4 1 


„ 3 0 | 
Derwentwater and others, Lord Minton, and mh Lovat. 20 th 1 « avi * * 


t See the Proveedings printed by Order of the Houſe of Lords. (N 1546.) * art 
Oo 2 171 
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Ir nt likevriſe be adatiited dat ih the 
3 — Form in ſock Caſts per en q 
Jeard to by the Commons, Ac proves gudd Officiune Sine. 
 challi: '{cujus prefentia i hact e N „ wt 
. this-ptoveth 


actspimus jan bam, art fill 
E Canto Kano authority: t 
t of | Form; OG HEINE 


vary in pain rom t tim 
dently followed anticnt-Precedents./ | 117 br 
"1 have already flated the Subſtance.of the Comme h. 
a Procceding in the Court of the High-Steward. 'I willhow 
ſtate the Subſtance of That in a Proceeding in the Court of | 
the Peers in Parliament. And ſhall make uſe of That | 
the Caſe of tha:Barl of Kilmarnet and Others, as being 
the: haun asd an point ef Form: re kk the 7 
Precedents. 5 ya ng SO 
Tas Commits ufer reciting ;that Ilhan Ba e 
Kilmarnock ber, ſtand Indicted before Commiſſioners of | 


Goal Delivery in the County of Surry for High Treaſon in 
War 


— the King; and that the King intend- | 
eth that the ſaid William Earl of Kilmarnock &c. ſhall be 
Heard, Examned, nee ge e , 9 before Hamel 
in this preſent Parliament touchin aid Treafon ; and 
hr tes OT ee reat Britain (whoſe Pre 
ſence ts requires wer: is now vacant as We are 
informed, ap hens 0 pr then Lord Chancellor Steward of 
Great Beds ta Hear, Execute, and Exercife (for this time) 
the faid Office with all Things due and belonging to'the 
ſame-Ofhee in that bebalf.. 

WAT therefore are the Things 
the Office in 4 þ 


Gar belonging to 
of this kind? Not, as in the Court of 
the High a Right of I udicature. For the Com- 
e f fappaleth dar Right to reſide in a Court this 
fubliling before the King in Partiament. The Parties are 
to be cbere Heard, Sentenced, and Adjadpged. What thare in 
the doth the High Steward then take ? By the 
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can be no Doubt. They oe to the Crown at 
all Times and in all Places. This is what We call Natural 
Allegan in Contradiſtinction to that which is Local. 
The Duty of All ; whether Natural or Local, is | 
founded in the Relation the Perſon ſtandeth in to the 0 
Crowns: and in the Privileges He deriveth from that Rela- 
tion. Local AI ce h Punded in che Prote@ion's Fo- 
reigner enjo uh AY Perſon, lis Family or Effects du- 
ing his Ref — and it, Ceaſeth whenever He with- 
draweth with his Family and Effects. Natural Allegiance 
is founded in the Relation every Man ſtandeth in to the 
Crown conſidered as the Head of that whereof He 
is born:a Member; and on the-peculi: wileges He deri- 
veth from that Relation, whic are with great Propriety 
called his vj np This buthis-own 
Demerit can —— Him of; it is Indefeaſible and 
tual. And conſequently the Duty of Allegiance 
ſeth out of it, and is inſ- 
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Conſideration of Law likewiſe Unalienable and P 
Iux Merits of Dr. Storey s Caſe in point of Subſtantial 

Juſtice, turned ſingly ie Doctrine of Natural Alle- 

giance.? And in a very Modern Caſe dis Doctrine was treat- 
ed by the Court as à Point never yet diſputed. How far 

Prudential Conſiderations grounded un Reaſons of State or .. 
even the Fin ij N atural 5 ig, my under certain 5 
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rous Rrecution of a Law, extrem 
conſidered as a General Rule, fa 
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not Univerſally true. Cale may be pur 
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Rule ſhall be found to border on the uu uu, the e. 
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On e Ina the Equity of the Cron br 
Merey to Individuals when conducted is founded 
in Natural Equity, and in the Principles of our Oofſtity- 
tion. It is more than weighing the Merits'sf 
each Caſe all Circumſtances conſidered, in the Scale uf 
Wiſdom and found. ,. againſt the Rigour of the L. 
Mx. M. Donald, ; whoſe Caſe Lhave Juſt NR "was 
oned upon v uitable and eaſy Term. 
r who ruth carried the No. 
tion of Natural, Perpetual, Unalienable Allegiance much 
farther than the Subject of this Diſcourſe will lead Me. 
They ſay, vety truly, that it is due to the Perſon ef ue 
King; and from thence have drawn uences, which 
do not fall within the of the preſent Inquiry, aud 
ſhall therefore be paſſed over. It is undoubtedly due tothe 


Perſon of the King; but in that reſpect Natural 'Allegiatice 
differeth nothing from that we call For Allegiance 
_ confſalered in Light i. alike Due ts the Perſon of the 


King; and is , and in the Nature of Things muſt ob- 
ſtantly be n r is 
in dh. AGual and Fall Poſſeſion of che Regal Digit 
| The well-known Maxim which the Writers upon our La 


have adopted and applied to this Caſe, ' Memo 
Patriam, comprehendeth the whole Doi ae fn aun 


Allegiance, and expreſſeth My Senſe of 1 it. 
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protection * 5 Law oweth a ni} Allegiance: to the 
Crown during the time of his Reſidence. | ahi eee 
chat Time He committeth' an Uffence, which: 
of a Natural- born Subject would. amount 10 Treaſon, He 
may be dealt with as a Traitor. For his Ferſon and perſo- 
Eſtate ate as much under tis Frotection of the Law as 
the Natural · born Subjects: and if / He is injured in _ 
He hath * De, f e EIITY. bets on. 
SLES AFL BY 12 IVb 923 col! 551. 4% Jud 16 
| SECT, 3. A x Alien whole Sovereign is at might SECT. 3. 
Us living here under the King's ProteQion, * committing | 
Offences amounting: to Treaſon, may likewiſe be dealt with 
as a Traitor. For He wet a. Temporary Local au. 
glance," founded: on that ſhare of, Paotefion'He:recciverh-". 


> #2 x 
a 
Fe 


942 


714 


<3 Fe S191 i 2331 181 Id hs IT H 8 FOG .I 26 þ 


EON. And — 2 erte 
the Crown having a Family n 


3 

a War with his Native 1 Kg 
here to the King's — ere of Heſtility, Tie 
might be dealt with a4 a Traitor. Fon He came and —— I 
here under the Protection of the C town. And 
Perſon- was removed; for a time, ir Bec . 
continued ſtill under the ſame Protection. This Rules MSS, Tr. 
laid down by all the Judges aſſembled at the Queen's Com- Bad ang 
mand Jm 1 25 „ vl 0. F1% Dew. 

[ 7 11s: tobe: obſerved that*the:Judgescinithe Reſalution 
laſt cited laid a conſiderable r wer, e e N 
tion of War France:and\ Shui 
into Her Protection the Perſons. to Wheat tec 0 
of thoſe Crowns reſiding herg and d dives 
dutifully, not Correſponding with: 3 King 
William and Queen Mary did che ſame in their. Detlara- 
tion of War againſt France, and ſo did His preſent:Majaſs 
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2 Bun as 1. fait beßore, üll Aliens Enemy v of 
miider: che Protection of the Crown;: though po 
Favotired: as the Perſon: 1 yet The 4 — 
they edmmut Crimes wich in 4 would amount 10 
Preaſomſ may be dealt with at Traitor. For their 
are under the Prbtection of the Law and in Conſequence 
of that Protection, "wy owe a Local e Allegiance 
17912 wu the Co-. FIR 900 Wie 85 In 
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SECT.s5. ECT. 5. I the Caſe of Titaſon — 
Alien, the Indictment muſt Charge that it was done Gon 
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never for aught ap eth Preached or Publiſhed or Intend- 
ed to be fo, was Denne 
of the Statute 3 and accordingly He was found its 


"wag ces of Hnjy nd Gin he next Chap ITY | he's” 


to make 
the 


N 


12 


OF ion 0 . 


where He 82 58 — 
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Succels of the: 8 3 and took Part 
in it unbecoming the: Majeſty of the Crown, condeſoended 
to inſtruct Hu? General with regard to the proper 
Meaſures to be taken in the Examination of the Defendant. 
That the Attorney at His Majeſty's: Command fubmitted 
to the 
upon the Point of Law, before, it was 
riſque it at an open Trial. That the Ju 3 
ed Teparately and. ſonn, before. they could have an Opportuni- 
ty of conferring together. And that for this 1 e four 
Gentlemen of the Profeſſion in the Service of the Crown 
were immediately diſpatched,” one to each of ee r 7 
Mr. A hicaſelf undertaking to Practiſe upon the Chief 
Jute of whom ſome Doubt was then entertained. 
* ble that a Gentleman of Bacon 's great Talents 
cou 
Character! But Mp did n . and nnn ae 
ſelf notably in it. 
Ae 1 chick, was ot his-ruling 


Paſſion. But 


e a falſe Ambition ever reſtleſs and craving, over- 


heated in the Purſuit of the Honours whieh the Crown a- 
lone can confer, happeneth to ſtimulate an Heart otherwiſe 
formed for great and noble Purſuits, it hath frequently be- 
trayed it into Meaſures full as mean as Avarice itſelf could 
have ſuggeſted to the wretched Animals who live and die 
under her Dominion: For theſe Paſſions, however they may 
ſeem to be at Variance, have ordinarily produced the ſame 
Effects. Both the Man, Both contract his Views 
into the little Point of Self-Intereft, -and equally ſteel the 
Heart againft the Rebukes of Conſcirgee, or the Senſe of 
true Honour. 
Bacon having de the Soles, inforcacth His 
Majeſty 1 in a Letter addreſſed to Him that with regard to 
Ddd 2 Three 
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nit to a Service ſo much below his Rank and 
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able, they, differ widely. from Writings in Point of real Ma. 
. proper Evidence. They are often the-Blle@of 
meer Heat of Blood, which in i Grit Natures: otherwiſe | 
well diſpoſed; carrieth the Man beyond the Bounds of De- 


conſtruction from the I gnorance or Inattention of the Hear- | 
ers, and too often from a Motive truly Criminal. And 
therefore I chooſe to adhere to the Rule which hath been 
laid down on more Occaſions than One ſince the-Revoly- 
tion, that Looſe Words not relative to any Aci or Defign a are 
not Overt 


Acts of Treaſon. But Words of Advice or Per- 
ſuaſion, and all Conſultations for the Traiterous Purpoſes 
treated of in this Chapter are certainly ſo. They are u. 
tered in Contem dein of ſame T ator Purpol actuel 
oa. Foot.or intended; and in Proſecution of it. 
.Loxp Chief Juſtice Hale was of Opinion that bay 
Wards are not an Overt-A& of Treaſon, Coke was of the 
fame Opinion. Hale hath treated the Subject pretty much 


at large, and I ſhall not repeat his ene. | Dux I muſt 


| Wy i” A RY Edition of his Works 17 an. Tae. 111. 112. rs 4 


117. Others of his Letters ſhew that the ſame Kind of Thicecourſe was kept up between 


the King and His Attorney General with regard to many Caſes then depending in Judg- 
ment, in which the King was pleaſed to take a Part, or thought His Prerogative concern- 
ed. Particularly -in che Caſe of one Owen executed for Treaſonable Words, in that of 
. Oliver St. Jobn touching the Benevolence, in the Diſpute ene the Courts 


Bench and Chancery in the Caſe of the Premunire, 'and in the 3 
o_ Counteſs of Smet. uy 
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Teal it was, for Purpoſes of nd leſs/Importanieerthan the 
Security of Her, then Majeſty's Perſon and 
ang of the Succeſſion to the Crown in His preſent Maje 
Houſe. A Caution, formerly uſed in fimilar 
d not. unworthy. of Imitation 1 3 
bs e like Kind, if any ſach;ſhall be; thought neceſlary., And 
which: may ſerve a8 a, faithful Manitor:in; the Coitus f 
Profecutions for Words o Writings ſuppoſed to be Ticaſon- 
ehre, qt relative to any Treaſonable Meaſure en an 
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the State Trialb is in my Opinion very -ptoperly] guarded, 
being confined * Words, not relative to any All or B. 
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4. St. Tri. The traiterous Intention proved by his Words, 3 
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an Aion; innocent. ini mie an Our A at Trea- 
ſon. no i l bas Men P6088 1 201 
Keil. 13. Lord Chief uſtice Keiling hath 3 this Caſe from 
Crole very imperfectly, and hath drawn a Conchuſſan rot 
it which if 2 ſtated it would not have arne. 
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« wards He came into Euglund and was len and ãndicted 
« for Gompaſſiug the Kings Death; Aid etheſe Words laid 
as an Overt -A and p , n He had f 
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 Fr0M+theiCaleithas tired anch ther Ruledthat id grounds 
ed on it, a Reader wiculd be h ed to:contlude:thari the 
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the Puryoſe. of Killing the Kung. 
This —_— —— Caſe is chtirelyf dropped : and 
conſequently” this Caſe, thus partially: Ratedzrdothinot eſta- 
bliſn the DoRtrine 5n-the-Tatinide-dheie d dpen Vikas i» 
TRE Author in the ſame P th/put/Wri 


tings. and: Wards ip one and the fant Foot ** Words, 


„Haith kes ſet man Writing are an Overt⸗ Act to ꝓrove 


King's Death, and: Wotde I polen are 


6 Naum Way 
= tions f the Heart.” 410 0 1b 51:3 10 6 WEL N 
H Is Lordſhip reaſoneth in this Paſſage as if He conſider- 


ed — — —̃ D— as Mat- 
ters Evidence, tetiding to: diſcover! the Imaginations-of 


the Heart. Overt Acts undoubtedly do diſdover the: Man's 


Intentions: hut W gegen are not to be conſidered 


meerly as. Evidence, but tas the Means made ue of 'to Effec- 
tuate the Purpo regard to Homicide, 
while the aul ro fait revailed,” the Overt-Adts. 
150 In che Caſes cited by 

e Lives of 


* a more remote Tendency to His 1 
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Words were the ent, Oer ed lad, "which matte aur be. 


bs proud. And Mordes ate the 
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Spoken, But as I have already ſaid, the Differertce AP 
ech ta Me toibei very Great, and it Meth here” -Seditious 
ars:Peemanent ; and if Publiſhed theyiſtät- 
tor the Foilon ke und rale They > Ads 0 liber 
ble ta Miſconſtruction; at᷑ leaſt chey are ſubmitted to the 
Judgment aſ thb Qaurt, naked and ed as they came 
out af the Author's Hands. Words arè tranſient umd flew 
ing as the Windi the Poiſon they ſcatter is at 3 
fined ta tlie harto They are 


Circle of a — Hearers. T 
uently the Effet of a Haden Tranſport, eaſily aden 
——— ank 242 l 10 MA AN 
Te Learned Publither iof Keiling's Reports if Eise 
the pope Pace rhe Mind of vw % Nuæres inſerted in 
. the Murgin of the Nock, eich, 
may be — confidered 'che-lelrned?” 
— 5 — this 
ce re becauſe of the different Opinions. But 
Men tbe Meaning. of an Ac. 140 er girtt 5 11 2 F 
Fun Learned Judge ſceimeth to hae intitmated flis on 
pinian in this cautious Manner rather fromthe. Rega 

He bad to the Memory of His Predeceſſor, arid by realem df 
the Dixerfity of Opinions upon the Point Point, than from any 
Doybt He himſelf entertained about it. For the Rule 1 
bave already mentioned touching Words or relofhow\ro Mes 


tions. ar Bages is His own; He laid it dewi with dhe 
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have referred. And it exact der er omar, the Mar, 2 


Note I haue cited, that may explain tlie 
Hung of an AQ,” and likewiſe ith dee 
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I aid at che of this gection that Lord Cote 
a 1that:bare Wards act not an Overt-A& of 


Treaſon: This He foundeth ng upon the Sta- 
tute of Treaſons 3 for He that at 
Words alone might be an Overt- Act of . — 


King's Death. And Bractom and the other — WhO 
wrote before the Statute, are cited in ſupport of this Opi- 
nion. Bracton and Britton ee to che ſame Purpoſe 
FE bribe dt” oth ont doo on adhd idvr anof 
Nose ef theiduthreliitlidnubalie 1 
cited do in expreſs Terms maintain this Doctrine, nor can 
collect from what they have ſaid that they at all —— 
it. The Word Macbinatus, uſed by Bructom and Fleta, in 
itſelf importeth nothing like it. And connected as it Us 
with the other Words Auſu temerario Mathinatus,” it im- 
porteth nothing leſs than ſomething done neee, 
gainſt einge Life? p H eb e 
TRE Word —— uſe of by Britton: and the 
Mirror in the Paſſages cited by Cate proweth Nothing: it 
can prove Nothing in a Queſtion Which ———— * on 
the true Senſe and full Extent of the Word itſeitf. 
TR Words Prelocutus fuit Mortem & ec. uſed: by Brac 
ton and Fleta in ſetting forth the Subſtance of an Appeal of 


Treaſon, and the Words Purparler tiel Mort uſed by Bri.- 
zon for the ſame Purpoſe, do in 2 come much nearer 


to the Point. But Sounds will go little way towards 
fixing the meaning of an ores, — — Senſe gr — 
— of his Words be attended to. Bracton and Fleta 
give us but the Subſtance of the Appeal, and that very 
ſhortly, Britton is more full, Cy 175 P encufor ſon Appeal 
f en 
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Ty Ciratiohs from Brofo: and Fer wilb bel loundits 
uit Marlen im- 
port a Cortfultation with Others to that Purpoſe. dt 
they do ſo, apptareth kighily probable from or ofthe 
Pleas which Fleta putteth into the Defendant's\Nwuatly'od 

cit qand\Prelocutio fuit in prajenti#1s- 
lium, eee Porerit, quod nunguain tum prædictis tuli- 
bus uium habuit. However, ſiner all thoſe Authors, 
ſhort and obſem as they are, p treat of the ſame 
Matter, if Bratiun and Flora may be explained W 1 


who did not wwyite long after chem, theſe n- 


THz Precedent Lord Coke fetcheth from the Days of 
King Bam will receive the fſame\Anſwer. For it Char- 


peth that the 5 them Hr Au rns; met 
and conſultet by what Means to Kill or Impriſon the King, 


and engaged to each other to keep their Treaſom ſecret ; 


and to furniſh each of them to the nee his Power the 


Means for eff tl 97 he 53t onto; 1 cor ary 
I may be thought I have talen ug too much uf the 
Opinion of Lord Cle, 
becauſe as I ſaid before, He admitteth that ince ab Statuts, 
Words alone will not make a Man a Traitor. * There 
«muſt, faith Ne, be an Overt-Deed- 3 but Words without 
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_ It is I confeſs a good Argument an ddenvmnen,' but 
it cannot be carried farther. However, leſt it ſhould I 
thought it uld bedtime not wholly miſpent to ſhaw that 
the e his Lordſhip hb advanced upon the Foot of 
Common- Law, is nat: fupportedi hy any of f rhe Anthorities 
„„ + 01 ogg 854.4; 36 ene Liens, 
I have confidered zes touching Words and Wri- 


tings o be Treafonable e largely, not on- 
ly becauſe of the Diverſity of Op pon it; but like- 
wiſe for the great — &% the — and the ex- 
Were Datiger of 2 Tan * ee ow 
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Reader in mind of a ſine Paſſage I horror fam the Baron 
de Monteſguie 


4 worthy the Attention af all Perſens con- 
cerned in the framing of Penal Laws or putting chem in 
Execution, Sy/fa, faith that excellent — _— 
« ſounded) Tyranny, Anarchy, and Liberty in 

« nelian Laws. ; He ſeemed to have contfived: Regulation 


8 
<« meerly with a — to create Crimes. Thus diſtinguiſh- 
ce ing an 1 infinite Number of Actions h the Name of Mur- 
« der, he found Murderers in all Parts. a Practice 
« but too much followed he laid Snares, ſowed Thorns „and 

<« opened r ee . eee On Ciizent ſet their 
Feet. M R Des 
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SECT. 1. 


gether 
without C any'of the oninary See and Apparatya-af; Was, 
before mentioned. li 8 . re ite Tear 


ed and Arrayed i * a Warlike manner; and where the Caſe 
Guns, Drums, Colours, &c. have been added. But I think 


cumſtances weighed: nothing with the Court, though the 
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1 do not think any Pet Stweſz can be laden that ißt 
tinction. It is true that in Caſe of Levying War, the In- 
dictments y charge that the Defendants were Arm- 


would admit of it, the other Cireumſtances of Sword 


the Merits of che Caſe * never turned e eee 
thoſe Circumſtances. += eee 
I x the Caſes of — aner 8 the 
laſt printed Oaſes that have come in Judgment on the Point 
of conſtructive Levying War, there was nothing given in 
Evidence of the uſual Pageantry of War; no Military,Wea- 
pons, no Banners or Drums, nor any regular Conſultation 
previous to the Riſing. And yet the Want of thoſe Cir; 


Priſoners Council inſiſted much on that The 
Number of the Inſurgents ſupplied the Want of Military 
Weapons; and They were provided with Axes, Crows, and 
other Tools of the like re, au 10 the! 1 
ty intended to effece. eh ttt 
MAY e Arma mura iet <1 e Ry 
SH | ne | 
-/SECT-:x: T's true Criterion therefore in all theſa Gals 
is bs anne did the n Aſſemble. For if the Alle 
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Account of ſome privare'Quarrel, or to take Re- 1 
233 the Statute 'of Treaſotis hath 
already determined that Point in Favour of the Subject. 
« If, falch the Statue, any Man ride armed openly [Sq the 
« Word"! - ought to have been rendered] or ſe- 


« cretly with Men of Arns/apainft any Other to Slay or to 


Rob him er to take and keep tin eil he make Fine 
« for his Deliverance, it is not the Mind of the Ring nor 
« his Couneil that in ſuch Caſe it ſball be judged Treaſon; 
« but- it ſflall be judged Felony or Treſpaſe according to 
« the Laws of the Land of old Times u uſed and according as 
« the Caſe requireth.” Then immediately followeth ano- 
ther Clauſe which reacheth to the End of the Statute; and 
that, if in ſuch Caſe or ober like the Offence had 
thentofore-beer- adjudged Treaſon, whereby the Lands of 
the Offenders had come to the Crown as Fotfeit; the Lords 
of the Fee ſhould notwithſtanding have the Eſcheat of ſuch 


lab ſaving to the Crown the Year, Day, and Walt. 


Cilauſes. f 

„Tn E firſt Clauſe is ee * the Con 
noe it ſhall be adjudged Felony or Tocfaal accord- 
ing to the Law of the Ee old Time wed. The 2“ hath 
a Retroſpect to ſome late Judgments in which the Common 


Law had not taken Place; and giveth a ſpeedy and effec- 


tual Remedy bee of the Fee who had fultered by thoſe 


udgments. VEE © N 

2% THE Words * the firſ Clauſe deſeri tive of the 
Offence, «if any Man ride Armed openly or — ave with 
„Men of Arms” did in the — thoſe Times, mean 
nothing leſs than the Aſſemblin es of Men, Friends, 
Tenants or ts, armed N arrayed. in a Warlike 
Manner in order to effect ſome Purpoſe or other by dint of 


Numbers and ſuperior Strei And yet thoſe Aſſemblies 
ſo armed and arrayed, 3 t 


Private Nature, were not deemed Treaſonable. 
3%, Txoven the Statute mentioheth only the Caſes 
of aſſembling to Kill, Rob or Impriſon, yet theſe, put as 
they are by Way of Example only, will not exclude others 


which may be brought within the ſame Rule. For the Re- 


troſ Clauſe — that * if in ſuch Caſe or orber 
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sxcr. 2. 1» EGT. 2. Ueox the ſame Principls-and-srinhiwdhs 
Reaſon and, Equity. of the Statute, Rifings to mainktinne = 
Priuate eee or to deſtroy. particular Ingle+ 
ſures ; . r te FEMOVE - Nuſances Which affected or wee 
thought to affect in point of, Jutere/e, the Parties Afſenibled 
for. ue Far ſes, or to break Priſons in order to Releaſe 
particular Perſons without any other Circumſtance of Ap- 
gravation, have not been W to. amount A Ting = 


N the Statute. R + 
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Zlood1 the Deſcent are ring (becauſe in that 
Caſe the Lord of the Fee becometh intitled 2 


Eſcheat, prupter dfatum Nanga; and Conf 7 
while the Blood of the Heir remaineth Und — 


can be no Eſcheat. Dut in the Caſe of H 85 th 
Forfeiturd, — 
cheats. jew erin — the an 


holden; Prop 


ter diuittum texontis. And doubtleſs the Of- 
be boch ang Clauſe, though che - 
Blood of the is Saved. 4.1 7 r 

Tris . it) ths Excheguw 
in May 17509; beeweerr Kron (& Truſtee for Baron Lovell) 
and Horton and Others. One Hortom had' a Leaſe to Him 
and his Heirs during Three Lives, and was Artainted for 
One of the Treaſons touching the Coin created by the 8* 
and ꝙ of King H#/iltiam.' Baron Level got a Grant from 
the Crown of this Leaſe. It was held by Ward and Bury, 
Price diſſenting, that this Leaſe was Foricited to the Crown, 
and Decreed y. And in Jama 1 709, the De- 
cree was Affirmed-iri-Parti by Advices? AB the Juſ- 
tices of Both Benches,” except Hals, who was abſent; arid 
Powell who diſſented. Treo ad n chops is 
o mm 
ritance; for the Heir under fach a Leafe takerh 
ſcent, to which .Powe/?: agreed. But moſt of the 
confined: themſelves to the Caſe of a Freehold Leaſe; and 
— not goo ug ee W an Eſa of *. 


on: 


iin ian En N 
SECT. 3 . A A Queſtion may belly be 15 at hands SECT. 3. 
the Benefit * this Act is to be extended to All Trealons 
working * of Blood created by Subſequent Abts, 
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3 n the Extetit of: the Ser 

"I think the Benefit of the Ad 

ro Proſecutions for All mann of eg 

Working Corruption of Blind and not within the > F 

to it. The Words ofthe 


though created by Acts 
Act take in every. poſſible Caſe, . Al and Every H o 
c Perſons that be Accuſed or Indicted for Bligh. . 


* fon ce. hs: ve ag are fork n which the Le. 
will govert every fu under the like eat 
cs. (And he kaown —— 
Conſtrue an Act ſo beneficial, as Liberally as 
is, to extend it as far as the Lettet, and efpec he 
ble Scope and Intention of it will warrant Us. 4 Wo 
+, AzG6unmENnTs founded on a p — 
the Wiſdom. and Cireumſpection always 
will and ought b 8 _ been 22 and 
many times with great Propriety making wow 
Proviſion in — E N implieth that the Law 
had not before provided for thoſe Caſes ; Far ibe Parla- 
ment doth Nathing in V ain. This is a good general Rule, 
but it is very well known e eee e But 
admitting it was ſo, yet many valuable P 8, which 
Wiſdom and a juſt Concern for the Public Welfare will 
ſu may da anſwered. by an expreſs Proviſion not in 
itſelf of . indiſpenſible Neceſſity: ſometimes for re- 
moving Doubts where different Opinions have been enter- 
tained; and at other times out of abundant Caution for 
obviating. Doubts that poſſibly may ariſe. The Inſtances of 
Both kinds are numerous and need not be raentjoced: in 
this Place. One I will mention becauſe it cometh vr near 
to the preſent Caſe, and naturally falleth into a Di vurſe 
| AEST Trials 1 in Caſe of- thigh Treaſen. 
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ollibly | be. Ie i 4 Conſtitutional 
by Magna agu Obarta.. _— s of the 

ht of Peerage in many Acts f erka⸗ 
ig Toit tov the cine oh — oth 
down to be Reign of the Firſt. Though many of 


thoſe Ads, had before ;: that — eu 
Convicted according to due C 6 of Lau hall Suffer 
Forfeit bee which rendered an expreſs Proven fving the 
Rights of Peerage quite needleſ. ; #1 
Tauss 1 aer e- Ei 
dant Caution, leaſt it e there were Edoubt S 
in thoſe days Tools of Power capable Nane 
Privilegs. bling founded on Inmemeial U „could not 
take place _ regard to AY Created within time of 
Memory. might, I ſay, poſſibly be inſerted to ob- 
r r hd 
Reaſon, they might be inſerted in the Statutes for the Trial 
of Treaſons committed in F Parts or on the High 
Seas; in order to take the Caſe of Peers outiof-the general 
Words, by which new Juriſdictions utiknown to the Law 
with power to Hear and Determine ſuch Offences were 
created. But even in thoſe Caſes the 1 g was in My 
Opinion quite unneceſſary unldſs way of abundant Gau- 
Eo though I confeſs Sranford 4 the Paſlage laſt referred 
to in the Margin [thinketh otherwiſe. Fur Conſtitutional 
Fundamental Rights will not be Abrogated by General 
Words in * Rib, Gn 
Ir is plain that Legiſlature in ſucceeding! Times 
oy _ Fs ſaving Clauſe — in any Caſe whatſo- 
For it is not inſerted in one N force rea- 9. W. 3. 1. 
. a New Treaſon, ſince the Revolution. Though in 8 
Some of them Proviſion i is made for the Trial of ſuch; rea- * 24- 
ſons in any Coumty within tbe Kingdom, if 1 
Foreign Pate. And in che Clauſe inſerted in the 5 of 
N a. for thi Trial of Foreign Treaſons and Trex- 
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Nenſon I conclude that if the Beziſature 
—.— Abſolute Necoſſty to Saue to tlie Subjet 

the Benefit uf the Act now under Confi- 

roviſo would have been inferted in -eyery 

; — — 1 
—— 1 and 3 reef hae 
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ſich High Treaſons only which work a C of 
Blood, I would be rſtood to mean ſuch Treaſons where 
the ion of Blood #5 nor ſaved by Stature. Fbr ff 
High Treaſon ordinaril working Corruption of Blodd;'(ts 
All High Treaſon where the Blood is not Saved 
FFF 
the Defendant in a directed by the Sta- 
rute of 27.8. will be intitted to the Il Benefit of this AQ; 
it: hath been doubted, I think without juſt 


Gretel whether 4 anne of Blood is TOR in that 
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--SECT. 5 Bu: ”"——_ I Haan this Enquiry pci 
" the Extent of the Statute, Iwill juſt mention the' Offences 


of Importing Money Counterfeit to the ſimilitude of Eng- 


J Coin; Countzrfeiting Foreign Coin Legitimated by Pro- 


clamation, and of Im 


porting ſuch Coin. Theſe "Treaſons 
work a Corr of Blood, and as ſuch are brought witlr- 
in the Purview of the Act; and do not come with- 
in che Ter of the Exception, which i in the Caſt of Coin 
mentions only-the Offence of Counter feitin His Majeſty's 
Coin. Whether this Beneficial Law {hall be exten 4 5 
0008; ole 


3 5 odd 4 — 9 
things fand at preſent, till the Cromm ſhall be adviſii ·tõ 
Legitimate ſome Speties of Foreign Com | I-know-of none 
now Curreiit amnung Us that inLegitimated, and moſt pro- 
bably none will. For if the Qſſances of and 

ſuch Counter 


Foreign Coin and: importing 
great KEvils, r 


Diminiſhing 

feit and Diminiſhed Cin; which are 
growing, were made more Penal 3 at preſent, 
I know of no good End that cauld be anſwered by Lega 
mating any Species uf it; on che other Hand L foreſee great 
Inconveniences that would attend it. 

As tolthe Treaſoma which are n6t within the AR, 8 
be very {hart in Tin Place. Treaſon is intitled to the 
Benefit of the Acts of the 1. 5* of Z. 6. as far as on- 
cerns the Point — 5.0 by la P. and M. 
it is intitled to a Trial to the due Courſe and 
Order of Common- Law. The Treaſon created by the r“ 


of Elia. already mentioned ſtandeth in Botho theſe _ 


upon the ſame ft.. 4. 
Tux other Treaſbns not ce ended in the x 
Words or Excepted, relating toi Cain and the Seals &c. 


are likewiſe intitled to a Trial 
and Order of the Common Lau and to all the. Advantages 


incident to that Method of Trial; wbich Will be yon 


more particularly mentioned. $ 447 CY b M4151 21 7 
I now 10 the Other parts uf the KGA. 


ul anion conſider the ſeveral Qlauſes in the Order 8 | 
ſtand, but beuten Iwill range them under the fol- 


lowing Heads. Privileges the Friſoner is intitled to, 
and What is incumbent on Him to the Trial, and 
What during the Trial. The Clauſes which do not nen un- 
Gr theſe Heads will be Laſt r N 
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toithe due Courſe 
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=... before the. Trial in onder t ente — 
wich Avis: Council t „to Plead-and: mul I De. 


1 Ann f He'dereth cn, he Cor mh ek 
3 "206 or any Judge thereof, immediately upon - 
Fa queſt Aſſign Him ſuch and ſo many Council, not'exeeed- 
ing Two, as Hę ſhall deſire : and -fuch Orte 
free Acceſs to im at all Seafonable Hours. HH 10 
H ſhall likewiſe have a a Copy of the Pannel of the Ju- 
rors who are to try Him duly returned by the Sheriff, d 
delivered to hn Le Day at leaſt before his Trial! Aud 
He ſhall have the — to compel his Witneſſes to 
; DD at the Trial for Him, as is uſually granted<to-oom- 
pel Witneſſes to appear r againit Priſoners in the hke'Caſe, 

ect. 7 * 23 0 © 4: Ty > 508 1 2145 20. 53544: 98:42 Hehe! 
7. An. c. a. AHA 5 oß the late Queen, where ide fully tale 

Efies, will make ſome; material Alterations in the Law 


. fore re I cenclude ſome notice ſhall be taken of it. 


Ar Common-Law no Priſoner in Capital Caſes Was id. 
titled to a Copy of the Indidtment or Pannel, or of Any of | 
the — againſt Him. Many Perſons, it is trut, 
have upon their Arraignment inſiſted on a C 6 tp 
Whole Indidtment, but it hath been conſtantly | 

4.5. Tri. was denied in the Caſe of Lord Preſtan and the Two: —4 

Ar. . e indicted with by the unanimous Opinion 
of the preſent, 75 it never had been 

nt . r frequently demanded. And — 
having laid that it was: to Lord Ruſſel; Holt told 
Him that He and ſome Other of the Judges preſent-who 
were of Council for that Lord did not adviſe Him to de- 
mand it. For, ſaith He; We knew He could mot have 
« it by Law.” Lord Prgſton, not ſatisfied with this Anſwer 
ns that Counſel __ be 2 * to 9 that 
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ITY? 


they ſaid; Point chat would riot bear a Debate. 
Tus Statue of the 46. E. 30 which had been for merly 
inſiſted upom by Priſoners in — Caſe, was mueh preſs- 
ed in this. It is not in Print among the Statutes, but an 
Atteſted Copy from the Roll wa read at the Friſoner's Re- 
eſt, and in printed in the Frial. It plainly relateth to 
h Records in -which the gubject may be Intereſted, ad 


Matters o Evidence upon Queſtions 1 private Right: - ns 


it Enacteth, C That all A erte hall for the future have free 


« Acceſs to Them, and may have Exemplifications of Them 


« whether they make For or Agginſt * 75 This 10 0 


the Opinion of the Whole OG ,j ti. 

I the Caſe of Charnock,” Ning, 
came on after the pt — . 
before it took place; They were denied a Copy of their In- 
ditment; though They argued with a great deal of Plauſi- 
bility chat Whey! were within tlie Neaſon and 8 of 4 


point; which the Court unanimouſly refuſed, lit being OY 
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ad Aye ik „ 
'this — and — a Fortnigt 


their Trial had ang — 2 — 7 
In theſe Caſes, and in the Caſe of the Aſſaſſines 6 
Trials came babe Commencement of the Act, the 
Priſoners as ſoon as They had Pleaded, had 
Pannels delivered to Them; andtheir Drialawere poſtponed, 
that They might be better enabled to Conduct themſelves 
with regard to their Challenges 
red to he matter of Favour, — of Right. And Goun- 
cil and Sollicitots were permitted to attend Them in Priſon 
previous to their Trials. This likewiſe was an e 
which They could not claim of riet Right, and in bad 
Times hath _ Denied. S 8 
Ir will not Ih 


ly Stated — e Matters —— Common Law; ſinc 
kf High Treaſons not within the Act, and all F \ nc — 
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W I include Petit Treaſon, ſtand e e up- 


on the foot of Common-La . 

Tove the Act mentioneth only che Copy ofthe — 
dictment, yet the Priſoner ought ons a Copy of the Cap- 
tion delivered to Him with the Indictment: for This in ma- 
ny Caſes is as neceflary to enable Him to conduct himſelf in 
as the Other. This is now the conſtant Practice. 


Copies of the 


But this the Court decla- 


be thou ght Superfluous to . — thor . 
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turnetk upon Defect in the Cp Au by u . | 
e thr Ne der ar x'Copy" rinnt faul. pi: 
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©” BY the Leiter of the A 


be delbrered 
Days before the. Tria 00 0 n 


* the Copy after the Mill uad, for till them it is 0 
Adment, -t6 be tulivercd five Days before the Day 
2 Arraigritte ne, for chav the Prifoner's 'Finne for: P 
"AHI the Eve-Days imuſt be'Bickifire- — — 
. and the Day . Ar 80 wits d 
the Copy of the Panneh, the Two Duyd maſt be Bielufive 
_ of the Day of Delivery and the Day of Tria. The Pointe 

bee long EE” mw AE 
Prackice. * 163") ft Mr r dient eas: 
T#over few Wenk/ieh tar: that the Ni- 
returned. by the 
to be delivered be- 


Sheriff, yet #'the'Copy ſhould: 
fore the Return of the Precept, whieh upom 4 bart Com- 
Wet and Ferminer is made return- 
y intended fer the Trial, it wilt be ſathcient. 
For if ſatisfietł the Wr. and nen 
the This Gf... Poller 454 N 

PER Ede Tad intttuled be Method of Trial of 
« Comtri6ders in Caſts bf Treaſon publithed in the 
Vear 1789 by Oider of che Houſe of Lords directeth that 
| Places and Profeiſions of the Ju- 
rors be ifiſettet ity the Copy of the Pannel; but the At 
doth not ew: —  Exadtizeſsy and the Practice is other- 
J da - Sei Sc er Art 
1 chi Prifonc wouldrabail HimfelF'of any Deſedl in the 
Indictment by Mifwritiuig, e Falie or Improper 
Latin; He muſt take his hore e Evidence gium 
in Open * theſe are the Words of che e ett. q. 
YL 13 e ech een e en 


.. $1; which 8 North 
derbe . Ne r e 


* Fi iye Days, as I have 
of an intervening hat mot ba have e i ere kiſs Eres 
ting i hs Ces 25 es efence. It was 1h Ordered upon a He Com- 
mithon. in the North ear 1710 16 Is: Keef e my to obviate WY 
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muſt be ub en d N e. Rhad in tha Caſe , Copy 
tain Fagan albeaty cnad aint vf dne dum at. the C 
Bayly,"OBtober 1 ur and of h Layer, the Court, zcfuſech pie 


ok apr men 1 wk 


I, 


995 . 


SS. Chap- 


ro hear fue Preeptions after Plaa. It is whe hat in Caen „ 


Ex s' after Plea, and in Nö b ufer the Jury was 
Sworn. | But it oupht ta be remembered theſe were Jadul- 
gencies to the Priſoners upon! 4 New Act, and befrc the 
Praftice was ſettled toi the £ ant no.] 
I come now to the Pri * 
ang te Timo of ks Tale ky fat T 39-447. 

1, YE SEES ROGu TAL TEICY 701-0 HEY Ti 115 wy 
"SBOTF* 7. n is to have the Afiftance-of. his Count 
his Trial; 'to Examine his Wüneſſen * and ta 
Conduct his whole Defence ! in 
on-Queltions of Law. SK. 

Ar — — 8 the I& 


ſue of Guilty or Not Guilty im any Capital Caſe * 
ever, n Queſtions:of Law: And them any in 
Doubeful, not Plain 

Pro of. this Rule while it is confined ta” 
the Lower Claſs of - Treaſons:concerningithe Coin and the 
Seals. I know many things have been thrown out! pen 


this Subject, and — hrs ſome Real ſome Imagina- 


ry, have deem ſuggeſted by Popular Writeri, whe front to 
have attended fingly'to thofr on Ohe dale ef the 
But it is im ein aBtate of to keep clear of 
all Inconveniences;; though Wiſdom will always. dire Us 


to the Courſe which' is ſubject ty the Fewelt' and 6 ed. 


And this 1s the utmoſt that Human Wiſdorh: 'can do. + 

IN State-Profecutions vrhich are the Qbyeits of this Ae, 
and are carried on n by the Wei ht of the Craven and toe at- 
ten in the Spirit of are: generally condudtcd by 
Gentlemen of Hi Rank at che Bar, it is extremely rea- 
ſonable to allow: the Priſoner the Aiſſtance of Council, to 
the full Extent of the Act. But this the Common<Law:did 


not allow. Accordin 87 it was refuſed to o every F Perſon con- 
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woiiſe denied to Lord ion and to Lord Louas, 


cil. Hump 


tra. 824. 


See the Re- 
port. 


19. Geo. 2. 


SEC T. 8. 


on the ſeveral matters 


neſſes doth the' Act 7 
given in Evidence. 


* ky ; P. 
. 
Oouncil as to matters of Fast War tile. 


the Cue of an Impe 


achinent which i excepted *out of 1 
Act. But all the Priſoners I have tc 


had, thro 


the Benignity of the Times, Councib-r to > attend Than 
Priſon 


us to their rials. 
Uros the Trial of Iſſues that 4 bre em <p 
Queſtion of Guilty or Not Guilty but upon Collateral bg 
Priſoners under a Capital Charge whether for Treaſon ot 
Felony, always were intitled to the full Aſſiſtance of Cu 
bry Stafford in the 1 of Hen. 7. had Council 
Roger Johnſon . Caſe is be- 
Error in Fact aſſigned 


on his Plea of Sanctuary. 
fore Re had Council on 
by Him for Reverſing his Outlawry, though in a Caſe con- 
cerning the Coin. And ſo had ob Harwey and every-Pri- 
ſoner in the like Caſe with Him upon 1 Iſſue taken up- 
in the Suggeſtion filed on 
the Part of the _— purſuant» to He * ee ha oh * of 
CO = 4 r | | 1 1 
1 
ECT. 8 8. I come now the Head of Evidedce which 
divideth itſelf into two Branches, What Number of Wit- 
and What Matters may be 
id though I have poſtponed the Con- 
ſideration of this Part of the Act to this Place, yet what- 
ever will be ſaid with to Evidence at the Trial, mult 
be applied to the Evidence er e be given an the _ 
diftment, © 
I know a Difference nth . ben in the Conſtruion 


of the Statutes of E. 6. and of Ph, and Ma. between the 


Indictment and the Trial. But this Diſtinction is entirely 
without Foundation even upon che F oot of thoſe Statutes: 


»T 


® By ne * is 8 in the CN : 
ment. A with Reaſon, — the Defendant is ſtrugling under the * hag 
of ban — of Great n \ 

= 5 But 
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But dhe preſent AG. ch nor þ fan that Diſtingian, e, 
LEES nd 


of age 7 EEE SHE 
pFithout violence in Oper Gourt: contels the ;lame.. 
i . ſhalle-Rand, Nu, gr. tefule«to;Pleads. or in Caſes of, 
„High Transen ſhath/P u in Challenge en 
Number of-35"6f:the Jud e e eee 
POV 4.D:6hatany Perth being Ladiched as — 2 
« ſaid idr an of the ſaid Treaſans ox-Miprifions, bt 
« Outlawgd' — thereby Attainted, Aud in. Caſes 
« High; Treaſons aforeſaid. Where by the Law, after fied 
« Outlawry, come in to be Ttied: 
He ſhall upon ſuch Trial have. the Benefit of this AQ”; 
Cel, 3. elite dd ont agg a olhgt io 
KAN it further Enacteth and Declareth that if Two. 
« or More diſtinẽt Treaſons of divers Heads or Kinds ſhall 
« be, in One Bill of Indictment, One Witneſs to 
« One -of the Haid. Treaſons and; Another Witneſs. to An- 
« other of the ſaid Treaſons ſhall not be deemed; Two 
« MWitneſſes to the ſame Ta k the- meaning of the 
«AQ,” (Set. 45 IR yr LR 4 
Ir hath been e and. ain I chink upon juſt 3. Inſt, 26. 
Grating! (though Lord Cole 1 advanced à oontrary 
Doctrine) that at Common-Law One Witneſs was ſufficient 
in the Caſe of Treaſon as well as in every Other Capital 
Caſe. The only Diffieulty hath been upon the Conſtruc- 
tion of the — Aa of Pb. and Ma. whether that Act hath 
Repealed: the Statutes of E. 6. as far. as they make Two i 
neſſes neceſſary in All Caſes of Trias. 
Ir may poſſibly be judged needleſs at this time to enter 
far into this Inquity. But ſince the Statutes of E. 6. plain- 
ly extend to Petit Treaſon and the Act now under Conſi- 
deration as plainly doth not, it will Not be time altogether 
miſpent to clear up this Point. For Petit Treaſon ſtandeth 
in this * N on the foot of the Statutes of ow. 6. 
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ſon of Proof chat the Friſoner eie — | 
Clencarty ;' witchwazivhe-ouly Fact Tr un 
e rr. fk * ict EY 
Tz Rule of. RejeRing 
1 Proſecutions that /is Foreign 
founded on ſound "it ity — por Hog For node 
is bound at the peril of Life or Liberty, Fortune ot Reh 
„ at Once and Un red for every Action 
of his Life, Few even of the Beſt of Men would chodſe to 
be put to it. And had not thoſe concerned in State Proſe- 
cutions qut of their Zeal for the Publick Service ſometimes 
| ſtepped over this Rule in the Caſe of Treaſons, it would 
perhaps have been needleſs to have made an expreſe Pro- 
* — againſt it in that Caſe. Since the Common - La 
Joes on the Principles of Nome) Juſtice db made 
the like Proviſion in every Other. 
Tux Clauſes in the Act which hs not fall ade eater 
fend. Heads 1 have wa to, come now to be conk- 
: 1. 
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SECT. 10. SECT, x 10. Tun 10 and 115 Sections is Pon 
fron for a more Equal and Indifferent Trial of Peers and 
Peerefles in Caſes of Treaſon and Miſpriſion. The Mil- 
chief recited is, Zar in the Trial a Peer or Peereſe THE 
Major Vorg it. ſufficient for Condenmation or Acquittal; 
whereas, ſaith the Act, in the Trial f a Commoner a fu 
of Twelve Freebalders mu All Agree in their Verdift. 1 


Gout this was not the real Miſchief, . becauſe the Remedy 
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Karges, hag and if:the'Mettiod of Trial in the 


Cr he Lied \High 'Stewand w in con 


templation, 
as | epmegive/4t? wils, yet "event There, "though. the-'Major 
Vote i Jufſficzent, Ahe Majurldy muſt con liſt of Tebzelee or 


Mare. F tüte * A e oþ £-%:; 
Tus Neal Milkhicf:c: Y paſſed over, Bene 0e 
NES been; that in the Trial uf a (Peer ine Cf of 'the 
High Stem the Ferre T 


turned at the Nomination of the Hi; 

2 Every Caſe: debaned the Bei 

5 This was the Nu AAchirf, amt it Was in 
es 


per Remedy, for it Enacterh Lat upon © the Trial ef a 
55 Perron eee, for Treaſon All che Beers 
to Sit and Vote in Parliament ſhall he 

,oned: Twenty Days before the Trial to Appear 
6 ad Fote: at ſucb Trial. And every Peer ſo Summoned 
« and Appearing ſhall Vote in the - Trial of ſuch Peer or 
yy eereſe having firſt taken thecQatho,appointel —_— 
Act. at th port 0 $4 * (LORD e Ae 18. 
42 8 A next Clauſe «That neither this matt bor 
« any thing 19 rn Lo ſhall any ways extend or 
« be. conſtrued. to extend to any Im eachment or other 
ee Proceeding in Parliament u kina whatſoever. „(bes 
12. Nr 4 $66 Doe > 5 or ' 

1 * Woe, o che laſt Clauſe are Fi FER 
ſeem. to exclude every Proceeding in full Parlimment for 
the Trial'of a Pace In-ahecondinary Courſe of Juſtice. But 
that Conſtruction was rejected in the Caſes of the Earls of 
Kilmarnock and Cromartis and af the bord Balmerino. And 
accotdingly All the Peers and Lords £ were Sum- 
moned. of 5 thoſe Lords who appeared, having taken the 
Oaths appoitited by the Act, the - Biſh the- Day 
a the W Protefiation 
withdrew; And the Priſoners befire/ their 
were infermetl by the Hi 
ded to the Benefit of this Actin it's fl extent. tut 


by vu the Conference between me Lords and Commons upon cis Clauſe. in-Kennet's 
* 25. Both Houſes plainly underſtood the Clauſe to refer to the Trial of a Peer 
2 e « Ga 
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of the Lord High Steward. 


f were a ee Number: re- 


Many 
ſeverely-fels. .. Accordingly;thie Att'applicth the pro- 


Arraignment 
High Steward. er N 


me W ſi CHAP. 
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that af the High Steuiard and that in full 
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»heE Words uf the Staten 4; 


e EE 
are, I do not conceive thar«tley: 


made that Fo? 
extremely Pradcit,': e 
encral Words in a Stam wht becontmoytatby: 


apparciat{rirche! f euros Whey n 
ſtincdinn ,be-adkifitei} 66 Sainte in Contemplitiob, und 
ny other Wente, . aer e hi 


whole 5 ne-Uniſchps Coke Valle 511). £097 cl. -511s! 


will no ann e Worth g y-this Oblecheszes 69 
[(Oaſet? | og — 412 nA 1 * 1 


— 15 fall Pattidinine: in 4 Cue of ney 
may if: itz Vote upon All. — boy 
nt 
which I conceive this Clauſe of the Statute had Frincip ally 
in Contemplation, and to which no meer | 
was ever Summoned or Could be, no Queſtion bat fbr Ac 
quittal or Condemnation, is the Subject of any Vote. Pot 
in all. Points of Law or Practice bre Sete dies 
the Rule as Sole Judge in the Court. 
Fo conclude this Head, the Act may with IA 
enough be faid to regulate the Proceeding CG 


irdath/not Alter the Nature and Confliation . den 
„t doth not give the Lords Spiritunl any 
Right i Cakes of Blood whieh They had wot before, What 


| */S2e the Lords 13. and 2 in the cn Lord Duty the 
per Lok, Journal une} 13. 4. May 1679: 505 as F 


4 7 * # 10 Prey A7 9 


AUT 8 D 2970 | hereafter 


temapted ere is, iſh Prece- chan ll 
IK * e founded in Great Wiſdem = 3 
| Boer which tHilght have! ariſen; and pro- 8 

3 er —— that "the A/T 


s of the Feerage did. EE" 7 
uu BH O- 2 y Right wage 25805 ; 
Dee N Ble 1 at 72 517 RI. 2215 
Tek ettol henlib 238137 $2 4s 5 44 633: 1 AU 30 ute 
rg d the zl 4g 60, Sections. of the A no sr r. wn, 
Proſectition hall be for any of che Treaſons or Miſprifions = 

yo Act, committed in Bgld, Malen or Ber- 

ITwerd, utileſs the 1 Tadlemenr be \favind 

wat r ee Fence” committed ; ſave in 

Caſes of Kffaſſmation attempted bn che Perſon of Wenk 
by Poiſon' or Other" ways." "EL" 10 80g gui bom anole) 

Tu rs Limitation'is by the Letter Fe the A@confied ts , 


the Southern" Parts of Great Britain, and- before the Union 


it could” not be otherwiſe; But I conceive that by the ge- 


neral Tenor of the 7. An. it is extended to Treaſons of che 

like kind ny in Scotland gl 35 was ſo underſtood at 

the time of the Rebellion of 171 5; and therefore after all | 
the Proceedings upon the Special Commiſſions in England 
were over, another Special Commiſſion went into Sealand 
meerly for the finding Bills of Indictment in the proper 


Counties and Stewartics, in order to [Prevent the LU 
tion's taking — 


SECT: 12. P Will now bons che Clauſes 7. . SECT. 12. 
which I before rg at. The Eleventh; Section of that 7 A. 
Act Provideth that © when any Perſon is indicted for High 
« Treaſon or Miſpriſion of Treaſon, a Liſt of the Wit | 
e nefſes that ſhall be produced at the Trial for proving the 
« ſaid Indictment, and of the Jury, mentioning the Names, 
Profeſſion and Places of Abode of the ſaid Witneſſes ind 

« Jurors, ſhall be given at the ſame time that the Copy of 
« the Indictment is delivered to the Party Indicted. And 
that Copies of all Indictments for the Offences aforeſaid 
« with ſuch Liſts: ſhall be delivered Ten Days before the 


Trial, and in the Preſence of Two or l credible Wit- | 
(e neff Fo | 


© 


e * 


p Rrr THIS 


a e Poo 


% 2 — 0 . * C 
* o - 28 S L * ** nnn L * g ; v a 4 \ , = 
: Y - : N y 
* 2 * 0 ** 4 4 =w A : £ 1 4 SEE i 
I E £ 
, | . 8 » A * 
* „ „ 
, 3 « ( * * . 
. 17S 5 % 100 a - * 
LY 4 
= = * — — * „ — » 
\ o 4 n. 2 * 
« * 6 
if « + E > = : *a 4 7 1 - 
: * 2 0 - 
. OY. * - 3p i; 
4 . 2 * 
z " 1 1 2 1 " 
6 fog 
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| , upon. he lane Maine th the Clap hae 
touching the: C of Blond upon 8 
e 5 ned to that Event 
muſt be ſubmitted to better ng - But ſome Objec- 
tions have ocgurred to Me whi n.. 
No Pro 6 mode ib raged wth e 
comprehended n 


2 ny 


Milliam or by Name exce 
of the Ad, 4 Indited. for Hi 


„ Treaſon are cnough to 2 
ry bao A . ” 


Treaſons and Mifj 

will be ſo under 'For chis AG will be auff 

One of thoſe: which merit a Liberal Conſtruction. . 
Wat N this Clauſe ſhall take place no High Treaſon, 
Miſ priſion of Treaſon, not ever thoſe cuncerming the Coin, 
e e 
eat Delay and double Expence. For the 
2 mean cannor be deliver before it is Found by 
2 They make the Bill preferred to them an 
by Finding it. And n excluſive 
= e and of liter 
my undayt which is the preſent Practice founded on 
of King William, will the Affair much be- 


carry 

= the time allowed for any Aſſizes or ordinary Goal Pe- 
livery in the Kingdom, 

Tus furniſhing the Priſoner with the Names, be 
ſions, and Places of Abode of the Witneſſes and le 
long before the Trial may ſerve many Bad rr ich 
are too obvious to be mentioned. One Good purpoſe 
but One it may ſerve. It giveth the Priſoner an 3 
nity of Informing Himſelf be the Character of the Witnefles 
and Jury, But this fingle Advantage will weigh very little 
in the Scale of Juſtice or found Policy, 2 the Many 
bad Ends that may be anſwered by it. However, if it 
weigheth any thing in the Scale of Juſtice, the Coons 


intitled to the ſame Opportuni of ting the Character 
the rer 8 Witneſſes. v 


EqQuaL 


or nen BAG ON. 


Eaα Jultice is certaigly due to che Crown and the CHAT. 
Publick: For let it be remembered" that the Publick is III. 
ne in bad , pee of this ind har 


-founded. Or ſhall we preſume : 
We all the Practiſing upon * 2 
neſſes lieth on One fide ? een 
the Crown. May it for the fake of the Conftitutional 
Rights of the Subject, always remain where the Wiſdom 
of the Law us heed it! But in a Government like 
Ours and in a Changeable Climate, Power if in Cri- 
minal Projecutions it is but Suſpetted to Aim at Oppreſ- 
ion, y difarmeth itſelf, It raiſeth and giveth Coun- 
tenance to a Spirit of Oppoſition, which 1 in with the 
Pride or Weakneſs of Some, the falſe of Others, 
and the Sympathy of All, not to mention Private Attach- 
ments and Party „generally turns the Scale 
the favourable Side, and frequently againſt the Juſtice 
Caſe, 
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HA LL. conſider the Law touching Homicide under 
[ the following DiſtinQtions. !.11..-\/ 121 
Iris either” occaſioned 'by Accident which Human 
Prudence could not foreſee or prevent. _s 
Or it 1 1 in . ee e 0 
'On in Yece D i B 


Or R it is owing 5 a 7 Tate * "EA 61555 
5 i, teams of the en is * to Human 
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1— 1 proceed to theſe Matters I think proper t 
premiſe e 
ar! 2112 
1. IN Chirge of Murder, the Tas Killing EEK 
e ee hay tn kg 

or Infirmity are to be ſatisfactorily proved by the Priſoner, 
unleſs they ariſe out af the Evidence ae Him: 
for the Law preſumetli the Fact . 
lice, until the Con a eth. -And right it is that 
the Law ſhould fo e he — in this Inſtance 
ſtandeth upon juſt the ſame foot that every other Defendant 
doth: the Matters tending to Iuſtify, Excuſe, or Alleviate, 
muſt appeay. in Evidence before He canavall himſelf of chem. 


Lan; bene bee S e eee e the 
Queſtion, Whether the Homicide was committed Willully 
and Malitiouſly, or under Circumſtances Juſti 
ing, or Alleviating; the Matter of Fact, viz. w * the 
Fact. r by way of 25 iſcation, Extuſe, or Alleviation 
are True, is the proper and only Province of the Jury. But 
whether upon a-Suppoſition'of the Truth of Facts ſuch: Ho- 
micide be Juftified, Excuſed, ot Alleviated, muſt be fub- 
EIN the Judgment of the _ For the Conſtruc- 
8112 tion 
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238. 8. 8. 9. 


De Corona. 


cap. 32. S. 7. cn 
Per 


Lib. 1. cap. 


it is commonly 1 l Frags an 
eee ber 
v here the Law is 12 — the Jury , under t e 


dinary Symptotn 


Lese 1 


| fb Tr dd 8 wile 


Found by a Jury is in Thus, as in all Other Caſes, wndou 
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Provinee gf de Cohrt. In . 


end — in Point 0 Law, Matters of Fact 
Determination; May; und if They ab“ ed Ahe 
Will find a general Verdi& conformable wp cen direct 
ai e ee re]ponaent 3 
rtf 10 95 Suit 101 bt 0D De! 
Wu the 1 maketh elt the ; | 
aferethought as deſcriptive : of the Crime of h 
not to be underſtood in that Narrow Reſtrair 
which che Modern Uſe of the Wort Male le 8 
one, 4 Principle of Malevilence ib Particular.” | 1 75 
by the Term Malice in this Tafance ace hug 
hath been attended with ſuch'Oircuniftances'as are the br- 


Siof:a Wicked; Malignant 8 
4 ; A t Spuit. 


In the Caſe of an Appeal of Dea 
ly the ordinary Method of Proſecution, the Term Mali is 
not, a I remember, made uſe of as tive of the Of- 
fene vf Murder in Contradiſtinction to fimple Feloniqus 
Homicide. || The Prerrdents charge that the d. wat dbne 
Neguiter & in Feloniu, which fully taketh in th Senſe 
ofthe the Word Malice. The Words per: Malitiam and Mali 
our oldeſt Writers do indetd frequently uſe in ſome; other 
Caſes ; and They conſtantly mean an Action flowing from 
a Wicked and Corrupt Motive, a Thing done Male Anim, 
Mali Conſcientid, as They expreſs themſelves. | Of which ma- 
ny: Inſtances might be given. I will mention One or Two. 

Tu Method of Proceeding in antient Times in a Caſe 
of R or Larceny where the ſtolen: Goods were found 
upon the Defendant was, that if He alledged that He bought 
them of Another whom He named and vquched to War- 
ranty, the Vouchee, if He and entered into War- 
ranty, was to ſtand in the Place of the Deſendant ru Hau 
Mal. Bratton ſpeaking of this Matter faith; Tara 
in 1 Marruntum aliquis 2 
Fraudem Mer ceuem, fitut aue Condutdi 
yo — ſtating the Caſe 


fins. Fleta, on the En after 
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3 9 As Do mand an) 
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toms! „ 19h of noni! bf: end 


Nun L©55;Inftances; of the like Kind 


ns. 4 But theſe are ſufficient. - 


IN the ſame Latitude we the Words ere 
* be underſtood. in the Statutes which Ouſt Clſer 


Caſe of Wilful Murder. The: Males Anianus; which — 


tore ſaid, the Court and Not the Jury is to judge, is what 
bringeth the Offence. within the Denomination of Wilful 
Malicious Murder, whatever might be the immediate Mo- 
tive to it; whether it be done, as the ald Mriters expreſs 
themſelves, . Ird vel Odio, vel Cauſd Lari, , eee 

other Wicked or Miſchievous Incentiveernr 2h | 
An», I believe Moſt; if not All the Cuſes luck in our 
Books are ranged under the Head of | Imiplied Mabiceiwill; 
if carefully —— to, be ſound to turn upon this ſimgle 
Point, .. the Fact hath been attended th ſuch Circum- 
ces as carry in them the plain Indications of an Heart 


* The Word Malitia is uſed in the — eneril Seit in ihe * Roman eat Ac 


Act plain importeth in general-a Wicked, Perverſe, and 
Incorrigible Di 


— 
produced, which I doubt not ay attentive A hath 


be collected from all Circumſtances, androf which, as I be- 


regardleſs of Social Duty and fh bent wpon Miſchief: *: 4 


=: in Ver e Fat ene — 2 or indeed any other; 8 s 
er tia it much ſafer to conſult ur own . 
"ING made uſe of in ue 1 8 See Lord Rm. 1487. and Neil. e . 


Ttt I pro- 


21. Ed. r. 


c. 4. 


1 Tae 


py © 


$807. 1. BGT. 1. Jai tender W 


3. Inſt, 56. 


Keil. 117. 
6. St. Tri. 


222. 


e, the Caſe will amount te Felony, eicher Murder dt Man- 


ly by : 


ufing\proper] 
fortunate hapþeteth 6K." 
— Deſoip tion: of Homwncide 1; 


I Acta Kare ber Le Wc on e 
will ba af more! Service to ſtate ——— 
tions and Limitations under which tis Rule 18 to de confi 
dered, which'wilt iake the true Extent of it better under 
ſtoad.- STRONG v1 %% Web þ alter ares oP 
70401 wh: 16h "eagle 10344 =, Day 
ſetiption,-the Act upon which/Death enfucth 5 d E 
ful. For if the A be Unlawfül; I mean if it be Milum'n 


flavghter, as Circumſtances the nature of it. 
it de done in ——ů— Intention! 3 5 1 


be Murder, but if the Intent went no further tlran to com- 


mit a bare 'Tteſpaks, Manſlaughter. Though f F confeſs Tard 


a ee 


0 x 
* 4 


Coke feemeth to think otherwiſe. 
I do not intend to enter into a deep k Detail of I. 
ing within this Rule or an) Others that 1 ſhall lay down. 
Lwill content Mylelf with a few | Inſtances: For 1 
have nreüther Leiſure nor Inelination the Reader a 
Common - Place of what other Writers 885 aid ""My" | 
nis, as far a8 am able, to reduee ever 


inles; and the Caſes _ rind He 
. — — the Poultry of B. and: by Accident r. 
eth a Man; if his — vas to ſteal the Poultry, which 


-074 J | muſt 


« enſueth, it wilb be Murder or Mayfla | 


mutual Conſent 1 in any of theſe Recreations —_— a 


— ay r at ot 10! CEE haw * 2 
1 Tus ue 
— — Malen 


Wipes ele don ele de leg oh 


e we 


tbe 3 tuns of N Wis Bhi; 
prohibidingithe: DeſtbuRicls of fchs-Gerre e elta Pl. 


fl 10 whiff lan Ane ee . — 201013 


purts and Reerteations; ft — ng 
and Allowable, falls wi e R — Homicide: 
Lord Hale indeed ſeemetli to be of Opinion, - that Perſons 


playing or Foil, or wreſtling by Cotiſch 
Death: enſacth from — Puſh or = 3 


3:10ught to. be exteptetd but of u Nele, This 
Toundeth upon Principle very true — 


itt 4 #1 K 
8E OCT. Dx ap wienſ 
it: 8 


— ed the learned Judge, that voluntarily 
intendeth Hurt to the Perſon of Man, though 
Death, yet if Death enfueth, it excuſech 
not fm the Guile of Murder or Manſſaughter. As if 
« A. intendethꝭ to Brat B. but not to. Kill him, and Death 


ter as 1 
> cumſtances of the Caſe may K. re! 1 . FP 

Ir A. itendeth"to Beat B. i Anger or from rler 
ceived \ Malice; and Death -enſueth; it will doubtleſs be no 
Excuſe, that He did not Intend all the NMiſchief that fol- 
lowed. For what He Did was Malum in ſe,; und He muſt 
be anfwerable for the Conſequenee of it. He certainly Beat 
him with an Intention of doing lim ſome bodily Harm, 
He had no other Intent, He could have no other; He is 
therefore anFiverable for all the Harm He did. Bur is this 


the Caſe of Perſons who in perfect Friendſhip Fas 
rial 0 


Dei 


0 % 

ioghatice the” IFY 
. . * * 
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- But He ſeemeth in thisHace, 1 ſpenk it 
ence, to be miſtaken in the Application of 
and | 


1. Hale 475. 


- SECT. 2. *© 


I. Hale 472. 
and Sum. 57. 
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Strength and Dexterity ys the Purpoſes 1 have 
And, Thich ahh Be ae ut — 
-  down.by. the; learned udge, and entirely diſt Silbe 
fen e ke, > N "Way: —— "ic 


tend 4 — wo ARvity; — 
ple . Bee Publick as well as Perſonal: 1 in Tide 


Need. 1 LS wn TR par Os to ſpeak here e Pole. 
figh — and Publick B %% nya Rab: 
8 and Activity of the like Kind 


Rage are Nr for Lucre, and can — 
ut on the contrary enpourage a 
3 very. For theſe Diſorders will, 1 conceivi, fail 
ferent Confideration,', [bo os! 
playing at Foils, I cannot ſay, nor was it Wr 
baden I know of, that it is not 1 ria Ben 
earn the Uſe of the {mall Sword; and yet that ct 
—_— without pra with Foils. The learned 
ova in the Paſſages laſt referred to citeth TWO Ou 
_ againſt, r I e Firſt is not particularly ſtated 
and therefore I ſay N to it. The Other, Bir Jobs 
hicbeſter s Caſe, doth net in My Opinion conclude-to'the 
Point in Queſtion. For there wart in Fact u0 Pl 


Fous in that Caſi. Sir Joby paſſed at his Servant withdis 
Sword in the Scabbard, He parried with a Bedſtaff; andi in 


the Heat of the Exerciſe the Chape of the Scabbard flew 
off, and the Servant was killed with the Point of the Sword. 
Sir Jab ought not to have uſed a deadly Weapon withi fo 
little Caution. The Chape was likely enough to be beaten 
off in the Violence of the Play, and if that ſhould 2 
Death, or ſome great Bodily . muſt enſue. He 
not uſe that Degree pe; Cireumſpedtion which common: — 
dence would have ſuggeſted. And therefore the Fact 
circum e — to Manſlaughter, though 

the. Exerciſe ith "ow: arenen n might: have been 
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Child looking on received & Blow GO; oP WHILE 

| He ſoon died. I ont in the-Qirehit RukedS 

ter. It is a Barbarous Unmanly Cuſtom, Feger 
ductive ef great Diſorders, ee to the By: 
and — be en 30-17 ee n e 11969 
nn en none 49 diver {328 DIA TIqQOI 22 
8E CT. 3. Ilan . 
lberately and with Intention e bis 
Harm to Particulars, or of Miſchief indi 

it where it. May, and Death enſue Againſt r Befide the 
Original Iatention of the Party, it will he Murcler- ut if 
ſuch miſchievous Intention doth not appear, Whith' Mat- 
ter of Fact and to be collected from Circuniſfttirices,” aitd 
the Act was done He and Incautieuſly, it wil de 
Manſlaughter: not Accidental Death, "the A ups 
on which Death enſued was Unlawfuls mon to non 
UND x this Head I will mention «Calo (hitch seek NN hug 
the J on Lenity of Juries hath beer .Wmelimes 
brought within the Rule Nef Accidental Death. It is Where 
a Blow aimed at one Perſon lighteth upon Another and 
killeth Him. This in a looſe way of fp 1 
ed Accidental with;Regard:to the Per ſon unbo alen Ey u Blow 
not Intended againſt Hl 1M. But the Law conſidereth "this 
Cale in a quite different Lighe. I from Circumſtances it 
appeareth that the — 1X, be it by Polſon, 
Blow, or any other Means of Death, would have amounted 
to Murder En to have been Killett by it, it wil 
amount 3 Offence! if 3 
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Party is is ju cheſs —— Caſe as in the- Other. 
5 pu On the other Hand, if the Blow intended 
© _ lighting, on B. aroſe from a fudden'Pranfportsof:Faifen 
h in Caſe A had Died by it would have redubedthe 
ce to Manſlaughter, thr Fact will admit of the _ 
Alleviation” n e e 
; -6t6 5 here 85 1 Enn * 4 r Ee LTH + 8 + 5 4 = 

SECT. 4. S . Ir is not gulteient that the Act upon Wien 

ö . 99 —— e done in 
A a proper Manner and with due Caution to prevent Miſ- 
« 1912 chief. Parents, Maſters, and other Perſons having Autho- 

rity in Foro Domeſtico, may give reaſonable Correction to 

thoſe under their Care; ak Death enſueth without their 
Faule, it will be no more than Accidental Death. But if 
the Correctiom exceedeth the Bounds of due Moderation, 
either in the Meaſure of it or in the Inſtrument made uſe of 
for that Purpoſe, it will be either Murder or Manſlaughter 
parting to the Circumſtances of the Caſe. If with a 
el or other Thing not likely to Kill, though Impro- 

or the Purpoſe of Correction, Manſlaughter. If di 
1 Hale 474- 4 ee. Weapon likely to Kill or Maim, due Regard 
I . to e and ne of the! Party, 

u A 1þ 
Tus Rule nn ave Gatten ought- to bi well 
conſidered; by all Perſons following their lawful 


— * eſpecially ſuch from whence Dance may proba ly 
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Won 3 * Rubbiſh; or e Things 
fra an Houſe in the o ordinary Courſe of their Buſineſs,” by 
which a Perſon | underneath happeneth to be Killed. If 
They look out and give timely Warning beſorehand to 

; Thoſe below, it will be n Death. 815 — ſuch 
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517 . 
Streets. bf Lamas or dther Towns, it will be Man- 
ſlaughteginotwin the Caution I have mentioned is 
uſed. But this wii -admit:of forme Limitation. - If it be 
done Early in the Morning, when Few or No P * 


On ure lars 
I winded: fads in 


t5 in ee But hen the Streets are full Ther wil 
not ſuffice ; for in the Hurry and Noiſe of a crowded 
— few Wee hear the e or e artend 
* it. ii enen i , e 25 
A Pen diving a Cart or other C 
Kill. If He ſaw or had timely notice 
ly to enſue, and yet drove on, it will be Murder. For it 
8 Wilfully and Deliberately done. Here is the Heart 
Regardleſs of Social Duty, which I have already taken no- 
If He might have ſeen the 90 be did not 
look before. Him, it will be Manſlaughter for want of due 
But if the Accident in ſuch a 
Manner that no Want of due Care could: be imputed to the 
Driver, it will be Accidental ae and the Driver will 
be excuſed, - S115 440 
I need not ſtate more Caſes boy: way of Muftration anche 
this Head, theſe are ſufficient. But I cannot paſs over-one 
Reported by Keiling, becauſe I think it an extreme hard 
Caſe, and of very extenſive Influence. A Man found a Piſ- 
tol in the mls which He had reaſon to believe was not 
Loaded, Saving tried it with the. Rammer ; He carried it 
Home and. ſhowed it to his Wife, and the honing ee 
him He pulled up the Cock, and touched the Trigger. 
The Piſtol went off and killed the OG: This was ru- 
led Manſlaughter. 
Ir 5 that the land Editor was not datbßied 
with the Judgment. It is one of the Points He in the 
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Preface to the ns a recommendeth to further Conſide- VL 


ration, 
Ankarvany that the Judgment was frialy Legal it 
was, to ſay no better of it, Summum Jus. 

I cannot help ſaying, that the Rule of Law I have been 
conſidering in this Dae, touching the Conſequence of ta- 
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25 for the Ends 155 Publick & Juſt, 3..and, EI 6 | 
ritzen on their-Hearts the ale 
ty. is under a Cauſe Law. and Juſtice in Nerqꝙ to be « e. 
it wt enn br dy e 
This I have faid upon ag a that the Judgmen 
Reported. by, Keiling nas ith Leal. I think it waz Not 
Far the Law: in as lors? mac racabte the ut 
Caution that aan be uſed; it is ſuſficient der an 
Precautian, what is u/ual. and ardinary in the like Caſes; be 
takes; In the Caſe: juſt mentioned of Workmen throwing 
| pgs from Buildings, the ordinary Caution of looking 
out and giving Warning by Outcry from above will encuſe, 
though his deer and mans 0 Wim 
he rs . it is what is 
uſually given, an found Experience in 
the ordinary Courſe of Things, to —— the End. The 
Man in the Caſe under Conſideration examined the Piſtol 
in the Common way, perhaps the Rammer which He had 
not tried before was too Short and deceived Him. But hav- 
ing uſed che ardinary Caution found to have been alen 
in the like Caſes He ought to have been Excuſed. 
I have been the longer upon this Caſe, becauſe Accideat 
| of ;this lamentable Kind may be the Lot of the Wiſeſt and 
the Reſt of Mankind, and moſt commonly fall amongſt the 
neareſt Friends and Relations. And m a Caſe the For- 
feiture of Goods rigorouſly exacted would be heaping AF 
fliction upon the Head of the Afflicted, and galling- an 
Heart . waunded paſt Cure. It would even 
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Wife by the ike Accident. Upon a Sunday, Morning th 
Man and his; Wife went r 
ſome Neag hours to-take a. I 5 vs Yen: of th 
common "He canied hin Gun with Him b 
meet with ſome. Dixerſion b iche way. But being ins He 

A — to Dinger He diſcharged it, un i it up in 4 


It his F 97 3 
to Church, and in the Evening returned Home with his 
Wife and Neighbours, his Gun with Him, which 
was carried into the Room where, his. Wite was, She having 
ee part of the Way, He king it up touched the 
gger, oper, and the Gun went off and killed his Wife, whom 
He dearly loved. It came out in Evidence, that while the 
Man was at Church, a Perſon to the Family pri- 
vately took the Gun, charged it and went after ſome Game; 
but before the Service at Church was ended returned it had- 
ed to the Place. whence He took it, and where the Defen- 
dant, who was ignorant of all at bd pſd, found it, 64 
Appearance, as He left it. I did not inquire PID OE 
poor Man had examined | the Gun "He cantied 
Home; but being of Opinion upon 9 whole Eridence, 
that He had Teafsnable ee to believe that it was not 
loaded, I directed the Jury that if Dey were of the ſame 
Opinion NE IS ont . And He was Hog 
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emptation to it was taken out of their way). e'Conrret 


expoſe in Favour of the 
Crown of Lord of the . 1 Sn viheb H 
I x hath fi its A 
Corotier Int — 8 und irs the Caſe of — 
Favour of the Subjet?-ah 10 ſatve' the Forfeiture,” but 
not doi 1 0 either Cafe 70 bis Prejudice. And herein it pro- 
ceedeth upon the ſame Principle of equitable Juſtice, that | 
the Courts of Weftttinfter -Hall coofienty do in refuſing to 
ſet aſide a wrong Verdict given in Farvur of the Deſen. 
darit in a C Cue, er in an bard Action, though 
wag every Day where 4 whobg Verdit Seel again 
Tix the Cafe of the King and: Rolfe Cerener of Ko 
which came on in Mich. and Hill. the 5* of the King, 880 
ueſt found, that A. B. e on his W 
dh Kl to the Ground, arid that the Horles 
| forward; Ge of the Forewkheels dude kis 
Died and then coneluded 
that the Wheel, en whieht they ſet a finall Value, on mo- 
teck to his Death. A Motien was made in behalf of Mi. 
Monnpeſſen, Lend of the Franehffe for g this Inquif- 
tion, upon its tehiding 60 thew that the Cart and 
__ our 0 inſtrumental; which indeed the Fitid- 
ons did fufhtiently imply.” But the Court was 
t neither this Court nor the Coroner en ob- 
't6-60nclude otherwiſe than They Rave dene, 
not ſuffer the Affdavits for 8 the Inqui- 
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the E to the Death. Th OvUr t hfo 
tion in behalf of the Bord of the V cranced's 
RX the Inquiſition ſhould Hot be quath- 
ed for this Milbehavibur of the Jury. On dhe Day for ſhew- 
ing Cauſe Me. Hume Council for the" Lord ef the 
Franchiſe; informed dhe Court that upon lochting into Pre- 
cedents He Was fatisſied Ie Gould nor rt the Rule, 
and thereupon it way diſe „Tue Ga of the King 
nee ee ee 
on. . 
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ben Se Fn former Writers 28 2/4 of Homi- 
cide founded in Neceffity. I think it hath with Propriety 
enough been is cdtifilered, For the Euds of GV nt 
cannot be anſwered without it. Lord Hals kati treated 
this Subject pretty much at large: und as it in not A Matter 
of very general Concemment, and as: fety Queſtions art 
likely to ariſe upon ĩt, I reſer the Reader tu hat the Jearn- 
ed Judge hath ſaid upon the Subj . Om ef his Neules in 


vary from obo aalen g. | 
Officer all be 7 of Felim a» la, Fung are, 
TuIs is a good general Nule; but not waiverfally it 

If the Officer of his own Hen and'winhout GR, Lor 
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e ly . — Without Warrant from the Crown, Cuſtom 
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2 if That be done, though 

Other Part. ir omit. And Hale. ſeemeth to, 2 | 
Wir the Crown may remit Part of the e 

run True, and would ſilence every Doubt in the Cake 
Treaſon at leaft, if Hanging and Beheading were 
ent for that Offence. But in 
| heading is no Ingredient, i in icke | 
Judgment, al yet Ladies of Diſtinction have been for 

many r r A Beheaded for 
that The Execution in this Inſtance zozally va- 

ries fre rhe —— and yet I do not know that thoſe 
Executions have been eſteeined Ill Nor can I recolle& 
a ſingle Inſtance where a Lady Diſtinction hath been 
Burnt for High Treaſon. And with regard to thoſe of in- 
ferior Rank who have been Burnt, it is well known They 
have generally been Strang led at the Stake by the Execu- 
tioner before the Fire hath; reached Them; though the 


9 ulgment is that They ſhall be Burnt in the 
4 This the Sheriff doth or knowing 


alone having given a kind of Sanction to a Pradtice found - 
ed in Humanity and not repugnant to any Rule of ſubſtan- 
tial Juſtice. I remember One and but One Inſtance to the 
contrary which will be mentioned in it's prop Place. Be- 

is likewiſe no I ent in the nent for Fe- 
lony, and yet Perſons of Diſtinction Many for Ages paſt 
been by the like Warrants Beheaded ſot that Offener; and 
xr hath - ner or I the Execution Ille- 
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famy of it. Will it be ſaid that kh TI per 


go beyoiid the Letter of the Law in point of 


Rigowr it's Mer- 
cy is like wiſe ſo b 


timent and Motive. The 


Boundwvo-the Freragative: in One Caſe, and the ſame Be- 
nignity hath left it Free and Unconfined in the Other, 
juſt mentioned it cannot perhaps be ſaid 


with) ſtrict wn that the Judgment is Subſantially 8xe- 
_ cuted; but furely the Erids of Publick Juſtice are effectually 


anſwered:if-the Offender ſuffereth Death, the Ultimun Sup- 
plicium, though the. Circumſtances of Infamy or extreme 
Rigour which the Judgment importeth are Diſpenſed with. 
And whenever that kick been done, it hath in all Ages 
been eſteemed a Matter of Royal Grace, and. EURO at 


thePrafer:of the Party or his Friends. 
Tr = Writ of Eſcheat, grounded on the Nenn ar 
in the Caſe of an Attainder for Felony that, the 14 


Party was Hanged; whether, ſay the Books, He wat Ba- £4 
HEA DED or did Before T which Averinent.. is not 
Traverſable. This, faith the Note on the Reꝑiſter, was ad- 
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cc « by Force ae the Publick Tis way and then 
&« Hanged 1 er Baebæaded. Lord Coke in his Comment at the 
Word derapitantur) ſaith, “This is miſtaken in the Peti- 
tion, for no Man can be Bebheaded but for Treaſon.” 
The Miſtake if any there be was in a meer Matter of Fact of 
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tice. And therefore where Perſons having Authotity to Ar- 
Means for that Purpals 


ng, _ Party makin Refaſtance 
is Kilted in the regis + 
en the other Hand, r 


, uling the proper Means, to be 
Killed, it wil de Murder in All Who take a Furt in ſuch 


Rofiſtance. For it is Homicide e " LD Og the 
2 5 of wah; <-afer | —_ 

"And eee eee 
e er Civil or Criminal. For in the Gale of 
Refiftance in GCE) the Perſon having — 
22910 


r reer 
P « 


Dent iniahe GtrughlerHe- will 
„„ * 


ſts hs 


or 40 @WOOrD's. * 


een wa CRHP. | 

2 EET * 

gw In G | : 
ep, an =, 


ea 7 
WENT. 


gh cs 
ad” Icin ſdme 


—— ful e 3 
deratiami Abifendant-ih Aw Shit Being . 
of an Arreſt flyeth, the Officer ii 
enen ab l e e On 1 Sl I. Hale 481. 


BO TITS) ADA, VG 


1 1 — 
an Arreſt} in A PDibf 


SECT. 3. 


2 it ben Manſladgh 
e 7 8 = 


. Our. Fer if the 

cer in the: Hat iof the t, and andbely- in . 25 
overighs the Diſeridant, Ihgug trip up u Heels, of = 
Him « Stroke: Witham ordinary: C e Weaps | 
not likely to Kill, and Death ſhould 

not think that 1 to mort 
ter, i in Ga Dis Ives apgiee Gene 
beats, in che Purſuit, hs 
Dor N 
He made — 
ell hun 


2540 1 
: * et tre l 1 
— terminerk the Narure = 
Offence.-: / * n — 49 N i 240 81 7 e. 5 . 18 K +: x 253 1 19 il 


18 wi oilds 4 Hit * For [26G 10 01 — M3 5; 1 171 e 


SECT. 88 Wrar hath been ſaid with Rokard to bare SECT. ,. 
Ct in a Progeeding „ moctiy Avid ie Sgually true in the 
of a Breach of the Peace, or any other Mifdemeancur 
ſhort of Felony. But where a Felony is committed, and See the Caſe 
the Felon flyeth. from 2 or a dangerous Wound is * 
given, it is hy Duty o every Man to uſe his beſt Endea- < 16. 
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the Paſlage juſt cited meaneth by the Words, Gale, Jure 
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excepted Caſes, 


2 falſe or | 
__ Abuſe the Statute of 27. Edw. 3. was levelled. The Abuſ 


e Edu. 3.13. 10. Edv. 3. 3. 14. Edw. 3.15. Words of the like impor we 
ring to * Coronation Oath. 5 . ; ; 


* 


Reaſon of the Proviſion — . 
when the Frequency of Pardons from the Eaſe: with, 8 


60 No Pardon ſhall, be granted for Manſla 
66 Treſpaſſes a 
edo it 'by bis Oath, viz. Dire a Man 
C own Defence or. by Misfortune.'” Theſe Words *: En 


en en as 


bra fs aiheit ois u wma, 
FR l 555 


r, to 


„ 
art laſt Glauſe ſaved to the. Relations f. the 
|; OY by Way ef Appeal of Drath, 


2 


Ink . Grace in chel Seren 


gagement on 


be e On ſpace. nt prefer, 


porting. 
——— A cnc n 
Crown. And I the more readily. give into this 


= Statute: of 25 


they were obtained was conſidered as a Publick Wiki 


to the Coronation Oath ſeem to imply that in the 
Mercy was due of common. Right, Sane 
am it is founded in Natural Juſtice. A 

Bu r the Mercy of the Crown in Caſes of Homicide 3 was 


liable to great Abuſe. The King was ſometimes miſſed d 
partial Repreſentation of Facts, againſt w 


the Statute; of Gloucefher- probably had in ; Contemplation 
— — partial Manner in which.the Ke av 
Coroners executed the Writ de Odio. Ai,ꝭ!ni . 

Tnis Writ was founded on the e Ln and as 
rendered more effectual by the Great Charter, which pro- 
vided that it ſhould iſſue Gratis and of Courſe without 


EM | Fine 


| Si 


3 Upon — 4 [AF 
7 ah. * — Ballaum iſſued — go 
Richr. But che- Sheriff and) Goroners:awere. no lotger 
thought worthy ofa Fruſt of this high\Importande, wich 
they had probably abuſed. And therefore in order to veſt 
it in the Juſtices Itinerant, who generally were at the Head 
of the Praſaſſſon, and with that View alone as I conceive, 
was this, Branch of the Statute made. Not to intitle the 
Subject; t0,the Royal Grace in Caſes in which He was not 
admiſſihle to it before, as hath been z hut to re- 
medy ſome Inconveniencies, Which had een ſern and felt | 
inthe Maker abate Him to it. . BF 2? yib40uy 40 

To that End — Enacteth, . That from thence- Stat. Glouc. 
0 4 no Wat, ſhall ine for\the-Deathi of: a Man to in 
quire whether, He, was flain by Misfortune or % Deferi- 
( by = 4 or in any other Manner-wit hour: Felony. But the 
« Party . accuſed remain in riſon till the coming of 
0 Kon Juſtices Errants or Aſſigned to deliver the Goal. And 
«if it be found by the ( that He. did it in his 
« own Defence or by Miſadventure, be Juſtices: ſhall cer- 
tif the ſame to hen will: take him to His 
Grace &c. beth anl. h belli d Hias ane 
Tu is Was plainly y poin pointed at the, Writ de! (Odio & Atid, 
and-aboliſhed it. And in the Room of the Return made to 
that Writ. by the Sheriff and Coroners ſubſtituted the Cer- 
tificate of the Juſtices in Eyre. Aud this I n 
all it did 1 mM. regard to that Matter. 5010 At Ab ot ll. ba 

35 indeed doth ſay that the Writ de Odio & I Ch. 
Aud was taken away by the 26. Edw. 3. but in his G m- 
ment on the Statute now under Conſideration He admit- 
teth that it was reſtrained: by this Statute, and another Re- 
medy provided. And — will read the 28. Edi. 3. c. 9. 
with Attention will. ſee thatcHbat Act was levelled at an 
Abuſe of quite another Kind., S e 

Is treating this gubject 1 have in Gidſartaite _ 
Language of Writers who have gone before Me, and to the 
Stile of the Statute of Cloucgſter, ſpoken of the Caſes: of 
Homicide per Infortunium or ſe Defendendo as. Caſes ſtand- 


ig in need of the Grace of the ne though. protubly 
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Caso cited — eee ee — 
e Party Forfeited / his Goods 5" other. 
wile ui dee tlie Jury :charged-with! ce Valve bf cem, 
&r:Ameroed fer their with'repdrd 6 the Ay i 
ien 7. Bot Tig ber ders perth möch furcher do f. 
real State aß che Caſe, and at the me Time letteth U 1 
eunceie, into che true Gioα¹ of the Ferfeiture. Thie Be. 
tendant after He had Killed the Affailant fled for- itz 4 ff. 
Teo,. Hith u Book, 4% Carne ojits os pro Fu- 


b "confſeattur 
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Davie iran hath Reported ſore other Caſes when 


che Parties inpuiring u Forkeltüre bad juſtier. 
And in the Caſe ſtanding in — . 4 
. 


nown at this TY 10 
ſeiture of Goods, thou A ac. 
Td of the Fact. And | by the ande favs Kaden KA 


ed 


r An eres 


* RH 
net i Es have it, . Pay 

ee een "Riva per Laren ton permifit ys al 
it ciari. fol 
dl ſubatitit-to-the: Gonfidetation/ of chnttined, whaher = 
in Caſes of | Homicide per Infortunium or '/e. 


Forfeiture of 2 8 in che . 
I; Ages nrcareſt the Conqueſt; When Our Law war as it 
ton ar of inc and had not received the Im- 
it did 1 of Zumo r. and in ſome 


| 75 the Crawny by 
Way of — ng fon the Loſs of 'a"'Subje&-a:Myltt 
or Hine, in at other Times in Hotſes, 
Hounds, Hawks, — lvadeable: Effects. This: I call a 
Mul&t or Fine, unleſs we may ſuppoſe that thoſe! Payments 
were mads-and in Lieu of and as a Compoſition 
for the Whole, which I leave to further Gonſfideration:® - 
II is well known to the Learned, that the :4ng/o-Saxons 
in Conformity to a Cuſtom they and other Nations of Ger- 
2 ů their Anceſtors; in Qaſe of Germano 
Homicide contented ves with a peapnary Compen- 
lation, vikich-they-called'the Horpild;* the Prive of Blood. 
This when it ename tube aſcertained by Lm us eſtimated 
in Proportion: to the) Rank and Publich Qharacter of tlie 
Deoeaſed, the Croum in Gonſideration of the Loſs of a 
Subject, and the Lord for the Loſs of his Maſſal coming} in 
for a Share of it with the Barnes which like wiſe had) fuf- 
fered a Loſs in the —— gt #. 53 7797 
TRE. ine Intereſt, as 
i really had, in the Life pr” every Member. And — — 
King as Caput ——— coo 1 certain Mulct 
or Fine in Caſes: of. / mbexly:/ Caſual. + 
Upan chis Principle Deodands dec duc. The 
— which ahe Farty was ſlain by another was a Deodand. 
Irrational; Creatures, and even inanimate Beings, which 
3 eontributdd 0 
- 1. to wells 0% ieh anf“ ol Ae whining 


* 5 Ain Hiſtary of the frehene R= 5.6. Some Prases of cho Pay- 


gy" + Teens Laws ith ith 8 Conqizror and Hee, 1. and 
the Gloſſaries. Verb. Freda, * * 


vnd fee Ag ieu's 8 a ee Lib. \C.1 20. Tbs amgpg.he 
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Cry' forfeited ani oe 


* Cor. 
8 289. 


See Tacitus 
de Moribus 
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be „ Teber uo dude in Oe ace 5 


e the Search of Amtquity's 


8 ricab Amuſement than of real Importance to inquire, whe- 


Royal Grace and hath purged 


50 wen 


trodden Path. 0 Wer N n Materie ttt. 
I have! ifure nor / Inclination to enter deeply 
es deny The 
few I have thrown out I offer as Conjec- 
tures,” Hints which may afford | Uietle Light 
to thoſe who have more Leiſure and better Healrls for tak 
Inquiries.” Io g "36 "£22 6 $8073 1017 nog Kaethe 10 -4 Ls 
Fön I think it is now become a ee of Hiſts. 


ther am Forfeiture! in the Caſe of Homicide /e Defendnide 
or per Infortunium was incurred at Common-Lawy or no. 
Since the Statute of Gluuceſter intitleth the Party to the 
the Forfeiture ui if 
any Forfeiture was ever incurred. Ina 
I therefore think thoſe Judges who! tre 2 
in plain Caſes of Death per In —— 

ai]. Juſtifable Self- Defence hath. been already ipoken 
to) have not been to Blame. They have; 5 
deviated from antient r in = Fs of 


have 1 of Time and Money, _ 
which an — to che Great Seal, though in a Mat- 
ter of 7 as this: undoubredhy's 1% "muſt be conſtantly 
attended, | +53 rt F £3310: 49 E t an 

- alli venue mus, n neabimu, aur 4 pee. _—_ 
2 ys Nagſlitiaun. F 1 {x 


AN if it deftrverty the Nuns. of: Den far 
ſhort of wliat is oonſtantly practiſed at an Admiralty-Sef- 
ſions under the 28. H. 8. with regard to Offences not Ouſt 
ed of Clergy by parti icular Statutes, * which had they been 


committed at Land — have been intitled” ts: Clergy. 


In theſe Caſes the Jury is conſtantly directed to Acquit the 
Priſoner; becauſe the Marine-Law doth not allow of Cler- 
in any Caſe. And therefore in an Indictment for Mur- 

ron the High-Sea, if the Fact cometh. out upon Evi- 


e Sratines Oulting Clerky are 11. 12. 1. 3 e. 7. + Go. U. ct. 8. LE and 
—_ ſome others. 


t 222 Do W 


have been reg . oh cr 
Ae L 
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cies of Self Defence, which I have already conſidered as 
barely Bxcuſable. - Beuctou and Nea Sons in the Paſſa- 
ges I have cited, {peak of . Self:Defence' in L/Terms, 

not accurmely diſtinguiſhing between that which is. Juſtiſi- 
able ad e Excuſable. But in the then 


a Want of due Preciſion Wr e Ideas ue 
be expected, and tobe candidly excuſed ; though it 
muſt be confeſſed ahavan the: Scale of (found: Reaſon and 
ſubſtantial Juſtice the Cafes: widely" differ. In the Former 
the Party ãs entirely Innocent, He hath gone no further 
than Nature leadeth, no further than Duty founded on the 
great Law of Self- Preſervation, will carry the Wiſeſt and 
the Beſt of Men. In the Latter He may be conſidered as 


dinate Heat brought upon himſelf the Neceſſity under 
which: e excuſeth the Fact; and though not a Felon, 
yet, in the Eſtimation of the Law which ;looketh with a 
Jealous Eye on every Action which tendeth to Bloodſhed 
and the Diſturbance of the. Peace of Society, far from an 
Innocent Man. In ſhort, as I have already obſerved, his 
un is ſometimes attended with Circumſtances ſo border- 
g upon and not eaſily diſtinguiſhable from that Species 
a Felonious Homicide which we call Manſlaughter, that 
He may with Propriety enough be e an Ob- 
ject of the King's Grace within the Reſtictions of ithe Sta- 
tute of Glacyfer,.and conſequently not intitled to a * 
ral Verdict of N | 

tcm noc f 2 Aeg aa * 52 
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lnfant State of our 2 of Expreſſion and 


Blame-worthy, having by his on Indifcreion and Inor- 


dence to be no more than n ſuppoling it to „ GHAP, 
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SECT. 1. 


* \ 
8 een e Ann dna . V. it Sari 


en 
NEE 127 on ARS INTE» Ne Ve "Salts, 
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NO WR to. that * 
which ve call Manſlaughter, | 
ved; the Benignity ſtanddeth 
puteth to Human Infirmity. To Infirmity which ch 


in che Eye of the Law Criminal, yet — wn ins 
dent to the Frailty: Nth Lions Une bs: abate 
Tu Caſes falling Dae e 


laughter, whiere Death enfucth from Actions in themſclyes 


Unlawful, but not from a Felonious Intention, 
3 in themſelves: Lawful,. but done without 
due Care and Cir ion for preventing Miſchief, have 


been already conſidered under the Title of Accidental 
Exciſable Sclf-Defence hath been a atterapted in fe prope 
ihe 2 alon fk: 0 324056 

Taz Caſes! glg oder the Head- of Manſlaughter 
which moſt frequently occur are thoſe where Death enſueth 
upon = ſudden Ae) and-in Heat of Blood, ſm 
Provocation given or conceived. - 33k 
I have already premiſed, that . W ſhelter 
himſelf under the Plea of Provocation muſt prove his Caſe 
ER ro wha re ion of Law 
is againſt Him, till that Pre is repelled by con- 
trary Evidence. What Degree o — and under 
what Circumſtances Heat of Blood, the Furor brevis, will 
96% mn 


SECT. 1. Won ps of Reproach, how gieren _ 
are not a Provocation ſufficient to free the Party Killing 
from the Guilt of Murder. Nor are indecent proyoking 
Actions or Geſtures expreſſive of Contempt or Re proach, 
without an Aſſault upon the Perſon. 

Tus Rule will, I conceive, govern ever Caſe where 
the Party Killing upon ſuch Provocation maketh uſe of a 


deadly Weapon, or otherwiſe manifeſteth an "—" 1 


* 


GF nu CID B. tſk. 


Kill, vt t do ſome grear budily Harm. Put ir Ho had given CHAP. 
the Othet a Bax on the Far, or had firuck Him wich a V. 


Stick ot other Weapon not likely 10 KH, and had Unluckily f 


and dea e, bis Iytentian Killed, ir had been. but, Man- 

ſlaughter, rt. | _ 255 | 
Tx z Difference between the Calth is. plainly, this. dn . 

the Former the Maliria, the Wicked Vinditive Diſpoſition 

mentioned, evidently ; eth: in the Latter it i , 

ident Wanting. The Party in the Firſt Tranſport of 

his Paſſion "intend F to chaſtife for: 1 Pibes. of  Infblence 

which few Spirits can bear. In this Caſe the Benignity of 

the Law in in Favour of Human Frailty; in the 


Other it's Juſtice > 888 czar ND _ * arent Ma- 
liguity ee W 


SECT. 2. Abs: it bad to U dies, dhe i 
all other Caſes of Homicide upon flight Provocation, if it 
may be reaſonably collected from the Weapon made uſe of, 
or from any other Circumſtance, that the Party intended 
to Kill, or to do ſome great bodily Harm, fuch Homicide 
will be Murder. The Miſchief done is irreparable, and the 
Outrage is conſidered as flowing rather from brutal Rage 
or diabolical Malignity than from Human Frailty. And it 
is to Human Frailty, and to that Alone, the Law for) 
eth in every Caſe of Felonious Homicide. - 
| A few Inſtances may ſerve for Iluſtraticn. TRE 
A Tredpaies wpdn his Land in the fuſt Tran- « 
ſport of his Paſſion Keateth Hin Fhm, and unluckily happeneth 
to Kill; thie hath been held to be Manſlaughter. But it 
muſt be undlerſtod, that He beat him, not with a miſ- 
chievous Intention, but meerly to Chaſtile for the Treſpaſs, 
and to deter him from committing the like. For if He had 
knocked his Brains out with a Bill or fer 8 or 2 
given Him an outragious Beating with an ordinary 

beyond the Bounds of a ſudden e e 13 
had died, it had been Murder. For theſe Circumſtances 
are ſome of the genuine Symptoms of the Mala Mens, the 
Heart bent upon Miſchief” w ich, as I have already ſhewn, 


enter into the 1 true Notion * Malice i in be ant n of 
the Word. 


SECT, 2. 
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afterwards appearing 
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A bent Wurd 2 ey Pads pod NG 
1: 4B He bound tug, his: 128 Tab and . 


Thee Herſe took a Fright and ran away; anch Grägged the 
Ben bn dhe Cnzund'ſo that he Died . Wie d 10 be 


) Murder. * For it was 3 deliberate Act and layoured 'of 
E G 11 2930 790 Dh: 8 
| an (Ace in the Street, 6 e di 
Foot-Soldier! ran haſtih towards the e A Wo- 
man Him run in that Manner cried? out t Von 
« will not murder the Mam will you?” Same, "replied, 
What is that to You; | you Bitch ?“ the Woman there. 
upon gave Him a Box on the Bar, and «5:edmay ſtruck 
Her on the Breaſt! with the Pommel of his Sword. The 
Woman 255 Fled, and Stedmar purſuing Her ſtabbed Her 
in the Back. Holt was at firſt of Opinion that this was 
Murder, a Box on the Ear from a Miomum not being 
a ſufficient Provication 20 Kill in this Manner after He hu 


given Her a Blow in return for the Box an the Eur. And 


it was propoſed to have the Matter foand Special. Hut it 
in the Progreſs of the Trialy that the 
Woman ſtruck the Soldier in the Face with an Iron Patten, 
and drew ia great Deal of Blood, it was held as th to 
no more than Manſlaughter. | nga 7 e 

Tu Smart of the Man's Wound, OY the Bio of 
Blood might poſſibly — Indignation ham to the 
Moment of the Fact. 

Mx. Lutterel being Arreſted for a mall Debt prevailed 
on one of the Officers to go with Him to his Lodgings, 
while the Other was ſent to fetch the Attorney's Bill, in 
order, as Lutterel pretended, to have the Debt and Coſts 
paid. Words aroſe at the Lodgings about Civility Money, 


* which Lurterrl refuſed to give; and went up Stairs pretend: 


ing to fetch Money for the Payment of the Debr and Coſts, 
leaving the Officer below. He ſoon returned with a 5 | 
of loaded Piſtols. in his Boſom, which at the Importun 
of his Servam He laid n on the: Table ſaying, He a 
ris e 70 r the ON” * _— woah not be Fe 


= 


4 . The Cafes of in 3 emed, ens 11700 Ws. the RA of Acti 
dental Death, carry this Rule much further than theſe do. Por Correction with Mode- 


1 is certainly Lauful. But in theſe Caſes the leaſt Blow would have been Un 
2 | 
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The Officer who. bad been {ens for the Attorney s Billſoon CHAP: 
 returhed gg H ;the Lodgingayand Words.of V. 
| one ofathe Officers on the 
falling Cane, and\ drem a little Blood. 
Whereugon 8 All upon Him, One. Gabbed 
him in mine Places He all abe while ee: e 
for Marg and unable 10 reift ben. And One df chem fir 
one of the Piſtols at him while on the Ground, and gave 


his Death s Wound. This is Reported to have: Men 
wel Manger; by: 4 eaſon of the fri Afſoult with. the 


Cane. 1 Lol gndlo. att Min tom ata) < n 231 
220 TI IS is the Cale as Repos © by Sir Jahn Strange ;-and 
an extraordinary Caſe it is; that-all theſe Circumſtances of 
Aggravation, TWO ta ne, Hehelpleſs and ion the Ground 
begging. for Mercy, ſtabbed in nine Places and then diſ- 
patched with. a Pitol.rhat all.thels/ Gireumſtapces plain gener; 
N of a deadly, Revenge or Diabolical F ay, tl Ge laſt Cafe, 
not outweigh a 11 3 with a Cane 
Bur in he Prieted, Trial there are de Cirtumfiances 6. St. Tri. 
Rated, which are entirely Dropped, and others very Mags: 3 
ly mentioned by the Reporter. 
1. M. Lutterel had a Sword: by his Side, which,! after 
the Aﬀeay was over, - was found Favs and Broken, How  - 
that happened. did not appear in Evidence; for Part of the 
y Was at a Time when no n Was proſent,” No- 
- body ſpoke. to the Whole. Thb er 

2. Wu RN Lutterel laid the Piſtols on thi Table, He 


declared that He brou ght them down, becauſe He Hi would u not 
be forced out of his Las! ings. 


3. Hz threatened the Officers ſeveral Times. 
4. Ons of the Officers appeared to have been Wunde 
in the Hand with a Piſtol-Shot, (for Both the Piſtols were 
Diſcharged in the Affray) and ſlightly on the Wriſt with 


lome ſharp- pointed Weapon: and the Other was dightly 
Wounded in the Hand with a like Weapon. 


5. Taz Evidence touching Luttere!'s begging 67 Mer- 
cy was not that He was on the Ground. begping for Mercy + 
1 F e 


but that on the Ground He held up his Hands as. 
Was: begging for N. ercy. 


 Txs..Chicf-Juſtice directed the J that if They be⸗ 
lie ved Mr. Lutterel 2 to 2 


Himſelf, e 
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e Es ſodths to think wits the Chi dus 1 | 
the Caſe; it ou bb Jiftiftable'Homjcide in the Oilicer, 
Ar. Heerde he Fun Blow e, 
E bn 7 — 2 
71 * 4 , . 
N hich it eld have” been chi Doty e 
if he Debt had net been paid or Bui Piven, Ne 
 FrogounD BR u Wong hun Malu W 8 TY 30. PA 
[12 #1 81 Direstion of the Ohlef Þ 
totally omi And therefore 1 have taken th Eibert) to 
ſtate the Caſe more lar age Ly than otherwiſe I ſhould: 5 
done. and T cannot help fay ying;! that che Cirdumſtances 
dmittec in che Report are ede Ned ung e 
into che truc:Merits of 2 to hae been dipped? by 
Guntleman of Sir 1 's Abilities and Kitiown' Can. 
e ers 17 if He hat not been : Autliows'of „dd 
Auer Reportse Facts and Circumſtances, 
| cially in Caſes where every Circanſtance W ch 


i inthe Scale of Juſtice, are the Baue of all Biene 
Ge, . Precedents aud Examples of for 
mer Times. . 4401 21 D eh 


I have alway» chought' Roſy ale a very 5 | 
one, as it is Re by Cole, from whom Hale 
cites it: The Son fights with another Boy and is beaten ; 
He runs Home to his Father all blood; the Father takes 
a Staff, runs three Quarters of a Mile, and beats the o- 
ther Boy, who dieth of this Beatin This is faid'to have 
been ruled Manflaughter, boron e ne ” ſudden Heat and 
Paſſion. 
S$URz 1y' the Ptovocation was ey ape The 
Boy had fought with one who happened to be arr Over- 
match for him, and was warſted ; + Diſaſter in org, 
audꝭ very frequent among Boys. 
Tg upon this Provocation the Father, i rurming three 
Quarters of a Mile, had ſet his Strength againſt the Child, 
— him with an Hedgeſtake or any other dead- 


by: Weapon, repeated Blows witly his it muſt, 
A My: Opin — been Murder; fince Any of theſe Cir- 
cumſtances would have been a plain Indication of the Ma 


teu, the Miſchievous VindiQive Motive: before explained. 
Buy: with regard te- oy eee with what Wea- 


H pon 


F m Uh 


deito white 4 — bla fo otak CN ARA 
tbe lem bemiitor $9 AM 7; or md wth aunt "_ 
Bow Woke: ſetteth' rhe» Caſeo in much Eſtarbr Eigitt Cro. Jac. 
and at T une Time kenzefft 14 Renate ine dm e 25 
Grountld cf the) His Words are, Raw ferork 
ebe belt with Pall Only orb diner roo FR of 
fern died zi „of of bob oH mts e 


1 Ay ny eolikQet-froms d Fog Shs 
ſpeaking; the :Axoident happened 
with x'/Cudgot: nee: al t prom ita i 
immediately enſue. The Stroke was given a” — 4 bf 
1 — of been an ks wich im- 
the cke Pact 
5 
that Lord Nyονννα?Hayrtk 9trels on this Gn ſtdncꝶ 
that the'Serole 2 udget rior Ale m 
1415 Noitttrögt⸗ 1 4009 Th vVIB.I ot? * 187 541.7 Bt. 51811 
338 T. 3. Pus Rule laid dewn in the firſt 'Beftion SECT. z. 
will not hold in Caſes where from Words or Actions of 
Reproach or Contempt, or indeed upon any other ſudden 
Pre yocddainz: the'Phrabs cone. ws Blows; | id e + TOA 
rr ere G ene 
l d e Behaviour towards Bi 1. Hale 456; 
B. ſtriketh Slim} upon! which x Cmhat enfueth, iti which 
A. Killed,” This id held to be Manſlaughier) for it was a 
ſudden Aﬀray and They fouglit upon equdl Terms. Ani in 
ſuch Combats upon . per it hoy tak now. ho 
gabe the Ae No. 
Bur if B had den his Gcnd and nike 1 Nad u 14, 
bis Sword then wndrixan'; and thereuphn I. had drawn ande 
a Combat had: etrfued; in wich A had een Killed; this Kei. 61. 
would have been Merder. Fer B. by making tis Paſy bi 7 
Adverfary s Suurd ndrawn, ſleweck that He fought his 
Blood; and As Endeavour 10 defend Wimfetf, which He 
bad a' Right to do, will not excuſe. B. But if B. had firſt Keil 7 
drawn and forbort till his AE drown ye it kid 11, +4 
been no more than Man] PIC 
MawGRI1DGE Whoſe Caſe bath Bern wan mention- 
ed poi tiother Oveaftor, pelt Werds of Kuhr threw 3 


Mrs oh ert lig hai tivatin  thth Wen 
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Lord R 
1489. * 


heard. And therefore the Law in Condeſcenſion to the 


SECT. 4. 


ters let Me add, that the Blood, 
kindleth afreſhiat every Paſs or Blow. And in the Tumult 


'D rs: v W 1E K 


neus Force at che Heal of Mr. FIR 
mediately ; bis Sword ; Mr. Cope returned a. Bottle at 
» wy Head: of Mawgridges: ant wounded" Him. % Wherenpon 
ge ſtabbed | Cope This was ruled to be Murder. 
W--- f 5 — « Miſchief gore his e ach 
ome 3 and 
1 that He intended to follow 2 And it was 
Layful for Mr. Cape being fo aſſaulted to return the Bot- 
tle . The ſud ee eee, 
A te Jae of Eng! eee c. 
or neby. FR | COTE MT LIS eee . Felt IT 
5 Mes what J have offered with G Rentoun- 
dy too much Heated, 


the Paſſions, in wiicls meer Inſtinf# Self-Preſervation, 
th no inconſiderable Share, the Voice of Reaſon is not 


Eabenüties of Fleſh end! . hath extenuated the Of 
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SECT: 4. 1 * i e increry ih 
of Homicide upon Provocation how / great ſoever it be, if 


there is ſufficient Time for Paſſion to ſubſide, and for Rea- 


under the Protection of the Law is to he the Avenger of his 
own Wrongs. If they are of ſuch a Nature for which the 


ſon to interpoſe, ſuch Homicide will be Murder. 

A. findeth a Man in the Act of Adultery ah ü Wike 
and in the firſt Tranſport of Paſſion killeth Him; this is 
no more than Manſlaughter. But had He Killed the Adul- 


terer deliberately and upon Revenge after the Fact and ſuf- 


ficient cooling Time, it had been undoubtedly Murder. For 


let it be obſerved, that in all poſſible Caſes deliberate Ho- 
micide upon a Principle of Revenge: is Murder. No Man 


Laws of Society will give Him an adequate Remedy, thi- 
ther He ought to reſort. But be they of what Nature ſo- 
ever, He — to bear his Lot with k Patience and remem- 
ber, that V. . belon Verb only to the Mo fr * 


Pe) "See Lord Hole 80 — of Maugridge s Caſe Keil. ug. The me in hb 
Caſe, after a ſhart Introducto _y Diſcourſe wherein I cannot totally 

tereth with great Learning and ſound Reaſon into the Point upon ade dich the i Caſe mums, 
He doth fo likewiſe in the Caſe of The King and Plummer. e 


* > 7 ; CT . 
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SECT. 8. e this Principle, deliberate D 18 if. V. 
Death enſueth, is in the Eye of the Law Murder. For Duck SECT. 5. 
are generally founded in deep Revenge. And though à Per- 
ſon fhould be drawn into à Duel, not upon a Motive ſo 
criminal, but meerly u the Punctilio of what the Sword/- 
nen fulſiy call Honour, That will not Excuſe.” For He that 
Deliberately ſeeketh the Blood of another upon a private 
G b in Defiance of all e _ eee 
whatever his Motive may be. . en: 


Bor if, as I ſaid before, W 
Parties Eight upon the Spot, 3 — 
Weapons and 


80 into the Field and fight, and One of them 
falleth, it wil be But Manſlau 8 becauſe ub: _ be 
preſumed the Blood never e, Lund 
Ir will be Otherwiſe if they appoint 1 en 

Day, or even upon the ſame Day at ſuch an Interval as Kei. 27. 
that the Paſſion might have ſubſided: or if from any Cir- 
cumſtances . the Caſe it may be reaſonably con- 
cluded, that their] t had actually controuled the 
Firſt Tranſports of Paten b before they engaged. The ſame 
Rule will hold if after a Quarrel they fall into other Diſ- ones 
courſe or Diverſions, and continue: ſo Wen a reaſonable ge on”. A 
Time for . . Bah (1s Lond Kam. 


4 5 


CHAP. VI. 
Of the Statute of Sal. 


HAT besen unte of Manſlaughter which; is 

Ouſted of Clergy by the Act of 1. Fac. I. common- 1. Jac. 1. c. . 

ly called The Statute of Stabbing cometh now in Courſe to 

be conſidered. 

4 Tr1s Statute was Wunde at a Critical Time, and 7 Tra- 
ition hath it, upon a very ſpecial Occaſion. It is ſuppo- parrety 133 

ſed to have nerds ally ens to put an effectual = * 

Stop to Outrages then e committed by Perſons * 

inflammable Spirits and deep Reſentment; who wearing 

ſhort. Daggers under their Cloaths were too well prepared 

4 F 4 to - 


4 usch b 8 5 W 


© N * to. o.da quick and effectual Execution upon Provocatonts ex- 
"IM, wenne al HD ar wo. wer 1 j 


26 t abit ws aircon t-adt.oc aid nina m0) 
SECT. x. n was: agreed /by the Judg eric Lotd Morley s Caſe tha : 
Keil. 55. this Statute is: declaratorꝭ af the Common -Las and waz 


made for preventing, the Inconveniences ariſing from, Fra 
' - Farwardnels oriCorripaſſen: of Jutięs; who were apt to 
conſider That to be a Provocation for extenuating Murdet, 
which in Law was Not. Whether it Was — declas 
ratory Statute or No, I will not take upon Me to Deter- 
mine. But certain it is, that thougli the "Words deſeriptive 
of. the Offence. are; v general, probably in Terrorem, yet 
in the Conſtruction of the Statute the a io fn 
at Common-Law will ſerre to Juſtify, Excuſe, or:;Alleviate 
in a Charge of Murder, have always hag their due * 
in Proſecutions grounded on the — ſts; 
en Ins Words a are, If any Perſon ſhall F Thru 
tt any Perſon; ſuch Perſon” not having then a Weapon 
Nr e nor having fit ſtruck the Party killings and the 
Party die in fix Months ; except in Caſes of Self- De- 
00 « fence, Miſchance, or for preſerving the Peace or Chaſti - 
e zing his Child or Servant, Frach Off Offender ſhall &c.” 
N [Hard general as the Words are, yet Caſts coching vith- 
in the 7 855 of the Act, and not covered by any of the 
Exceptions, have very rightly been adjudged not to be 
within the Meaning of it ; the Juſtice or Benignity of the 
Law over-ruling the rigorous Penning of the Statute. 
I will by way of Illuſtration mention a few Caſes, ſome 
of which have been already cited to other Purpoſes. 
Taz Caſe of an Adulterer ſtabbed by the Huſband in 
the Act of Adultery lately cited is not within the Act, it 
is Manſlaughter at Common-Law. For the Provocation is 
greater than Fleſh and Blood in the farſt Tranſpan of Paſ- 
ſion can bear. 

Sti. 469. A Man is aſſaulted by Thieves in his Houſe, the Thieves 
having no Weapon drawn nor having ſtruck Him; He 114 
beth one of them, This is not within the Act, 1 Is Juſti 

Hu able Homicide. 

i. Hale 470. _ AN Officer puſhed abruptly and violently into a Gene 
man s Chamber early in the Morning in order to arreſt 
. not ** his B 5 nor eg Words of. Ar 115 5 


. - 


. 
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ED A Seda that He un nile ar 
the firſt Surpriae took down a Sword that hung in ne VE. 
Chamber and Stabbed Him. It was ruled Man at _ 
Common-Law,”theuph the Defendant was Indidted' on the 
Statute, and the Officer had no Weapon drawn, nor had 
He ſtruck the Defendant: who not knowing: the Officer's 
Buſineſs might from his Behaviour reaſonably . that 
He came to Rob or Murder Hinngnen nn 
Ur o an Outcry of Thieves in the Ni . Wiens u Per- 1. Hale 42. 
ſon who was concealed in a Cloſet; but no Thief, Was, in N Car. 
the Hurry and Surprize the Family was under, Stabbed in 135. 
the 3 This was held to * Innocent Miſtake, and 129. * 
ruled Chance-medley. 
Poss it might hace * better ruled 
ter at Common-Law; due ection not — been 
uſed, but it was not ter within the 3 bogs err out 
' Casxs of this Kind are very numerous. Many of them 
have Been already ſtated to other Purpoſes under the Head 
of Juſtiſiable or Excuſable Homicide. And more there are 
which cannot have eſcaped the Obſervation» of any atten- 
tive Reader. In all-fuch Caſes the: Juſtice: or Beni 


gnity of 
the Common-Law hath rener he * e . the Sta- 
„ . I rie K Ab e 


_ e H 1 
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0 
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sBEOT. 2. 4 Priſoner whoſe Caſe may be * ks SECT. 2. 
in the Letter of the Act commonly is-4 ed upon two þ 
Indictments, one at Common-Law for: Murder, the other 
upon the Statute." And if it cometh out in Evidence that 
the Fact was either Juſtifiable or amounted: barely to Man- 
ſlaughter at Common-Law; it hath been rarely known that 
ſuch Perſon hath been convicted of Manflaughter upon the 
Statute. 
Han p indeed it would be ſhould He be ſo Convicted. 
For if the Tradition I hinted at above is to be depended on, 
this is one of thoſe Acts which, to borrow an Expreſſion 
from Lord Bacon, was made wpor "the Spur of the Times. 
Whereas the Rules. of the Common-Law in Caſes of this 
Kind may be conſidered as the Reſult of the Wiſdom and 
Experience of many Ages. 

Lt T Me add, that if the Outrages at which the Statute 
was levelled had been proſecuted with due Vigour and pro- 
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the Foot of Common-Eaw\ Sth oY 


VI. neee have been put to _ 2 * 
1 our wich a ſpecial Act 'Purpoſe, 
and a Variety of Queſtions touching the true Extent of i it 
This Obſervation: will hold with to may of our 
Penal Statutes made upon rc om, 
and favouring rahkly of the Times. Ot ir cr E 
Ar rz what I have ſaid it may non be thought, ate | 
r woikelpa to enter minutely into the ( 
which Will particular Caſes within the Statute; or 
Wo tue chem out of 3 It. BNP AY rg brieflyrſhall 'be 


1. Hale 469. 


SECT. 4. 


I. Hale 470. 
154. 


aid. . K ο n oe 15 on Him ; g att (1 beg] pls 


Nw e tee bits | 


the Offene ſaith, 


8. g BK Dux Strute-indeſ + 
. Under theſe Words 


cc If — Ft rar mer; 
Shooting with any Sort of Fire- Arms, or T With a 
Staff or any — — have been brought with- 
in the Act. The Caſe of Thiruſting with a blunt Weapon 
muſt be ſuppoſed to have boen in the Contemplation of the 
Legiſtature. Otherwiſe it will not be eafſy to account ſor 
r ge to A Ane | 
Servant. 11000 
Tun Caſe of Shooting with Virb will . 
Caſes of ſending an Arrow out of a Bow or a Stone from a 
Sling, or uſing any Device of that kind held in the Hand of 
the tete u Ilan of J. Fr, i. But throwing at 
a Diſtance and wounding arty, whereby Death en- 
ſueth, the Weapon be it what it may, being delivered out 
the Hand at the Time the Stroke was given, - hath not 
thought with ſtrict Propriety to come under 1 Mos 0- 
tion of Stabbing: or Thruſting. th DES 0r- 2 


SECT. 4. Tn Statute: hath likewiſe theſe Words fur 
ther deſcriptive of the Offence, «Such Perſon” [the —_ 
Stabbed or Thruſt] not having then a ap drawn, nor 
« haviny g fr ſtruck the Perſon killing,” 

"An: Cudgel, or other Thing proper for Defence 
or Annoyaniie in the Hand of the Fr 1 bern confider- 


Alt in Keil, 131. ind by the Court in NaH « at UB 22 wy 
where the Point of a Sword v was * 27 at 20 Yards won MSS. Jenton 3 
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OF. HOMICID®. 


ed 45 a Weapon 
Statute; though the Words a M rapon drawn ſeem rather to 
import a Sword, or other W 

the Scatbard. It would —— extremely harſh to ſay, that 
2 gword in the Scabbard is a Weapon drawn within the 
Meaning of the Act. And yet 1 . 


Swords yet remaining, — ly have not been draws: 
ſince 3 as well — 2 Defence or 


of that Kind draws out of 


drawn, ſo as to take the Caſe out of the CHAP, 
VI. 


ance as an ordinary Cudgel. But the Judges have wiſely A 


a ſtrict Hand over this Statute. They did fo very remarkably 
in the Caſes whert it hath been held that Perſons preſent 
Aiding and Abetting, though at Common-Law Principals 


A px 7, e are not. . n A af 


Ouſted of * 
80 T. g. Tux Ju 


I "i 
* 


— 


ages were e divided 


Conſtruginn of the Word Ten, the Party killed having 


cen no Weapon drawn.“ The Point in Debate was, 
Whether the Word Ther: was to be confined 70 the Inflant 
the Stab was given,.or whether it related to the whole Time 
of the Combat. But as I do not find that this Point re- 


ceived an y Judicial Determination, bas to the Men of 


more 1 and Refinement. 

IN another Caſe, a nooks 1 u 
of the Word Firf inthe Statute... * The Perſon Killed not 
ce having Fir ſtruck the Perſon Killing.“ Eleven of the 
Judges Held that the Words, 4 Not having Firſt ſtruck,” 
meant, Not having given the Fir/# Blow in the Afray. 
Richard ſon ſingly was of Opinion that the Meaning of the 
Words was, not having Struck before the Mortal Wound was 
given. The Major V ote however prevailed. But in the Opi- 
ninion of Holt, againſt the Natural Order of the Words and 
the obvious Meaning of the Act. The t of the 
Words, as they ſtand in the Statute, ſeemeth to have been 
Inverted, and a Conſtruction che nn never dreamt 
of Extorted from them. 

Tuxs E are ſome of the e W the 11. 
8 uity of learned Men hath been employed in the Con- 

tion of this Statute. But wherever the Defendant is 


Indicted at Common-Law: and alſo upon the Statute, the 


Weſtion moſt worthy of Litigation would in My — 
4 G 


n the ConftruQion Jones (W.) 
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_ © IJJEFORKL quit. the Weihe of ; I'vill 
ſubmit to C:nfideration a few Things thay: have oc- 
BK & the DiſtinQion, /between That A 


3 215. © ll And how far later Sarines her intro- 


NR e 03-4647. 53% 211¹ f 

F ut Diſtinction F * 
4 8 it is ſtated by out Oldeſt Writert, -ſcemeth. to hade been in 
Void. Brat. their Time mecrly Nominal. By the Oue they meant an 
3 <p. QeMur- Infidious Secret Aſſaſſination, Occulta:Drcoifpe,: - mulls \Sciente 
nie, as They expick themiclves.' And\Homicide 
—_ undeo!theſe Circumſtances,» if the Offender made: 

hended, ſubjected the Townſhip, as 1 hate already 


= 


- . 1 10 he Amen n de gr we 
eum. Ne | _ : * 18 12 11 HOP, Jy 4 
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3 Vid. Br 8. EY RAY other 


1 2115 — ed Boch Off 
6 ces with 


of Gengy breed ad when it did, Both were treated 
5 alike. C4 N 2 31 $41 * 33 Hb a CY 14.5 5agtt 2 * 31 88 "RE 340 


B _— u Notion. of Murder in Contradiſtiuction to 

3 Manſlaug hter was afterwards enlarged; and so in every 

3 Species 2 Homicide, whether: or non commit- 

if attended with Circumſtan a Pprecon- 

ceived Malite in the large Senſe ofa chat Term which 1 have 

already ſtated and explained: or to-borrow-a Term from 
the Scotch Law, *« Slaughter of forethought Felony.” BY 


_— 2 3 | ö 8rAx- 


[2 


or H o * Por: DK. 
1 Stk N FRI the Clexreſt and Beſt Writer on the Crown- 


adderh,” that che enlarged Idea taking in 


Homicide with Malice prepenſed had long 
How: 


long it hal Obtained is — determine with 
3 preciften; und ae Point of much In- 

veſtigation. It certainly obtained befote Srum- 

ford's Tune. For though, I 'Entrance 
into this Diſebdurſe, the antient Precedents and Writers on 
our Law do not make uſe of the Term Homicide upor Ma- 
lice forethought in Contra. diſtinction to Simple Felonious 
Homicide Gas with that Circumſtance; yet it is 
certain that che Term, and alſo the Diſtinction between 
the One Ofſence and the Ocher founded in the Circum- 
tance of Malice was well-known and underſtood at EP 

near the Time thoſe Writers flouriſhed/*- + 

Tr x Acts + of General Pardon from the 50. 2 Wits 
this Time conſtantly and uniformly except Murder of Ma- 
lice prepemſed, or 2 Words tantamount, 1 ex- 
hn; our preſent Notion of that Offence. - 

Und theſe Acts, Manſlaughter not being Bxcepd 


was alway 


s underſiodtode undd. 
Has was a real Diſtinction, chough Temporary an 
O N eſtabliſhed” between the Oſſendes of. Mutder 
and Simple Felonious Homieide : which was certainly 
founded on the ſu ty or Non- malignity of 
the Heart at che Time the Fack was comthitted. In One 
Caſe the Mercy of the Crown int in the Other the 
Offender was left-open to the Juſtice cle 
Tus Statute of Nich. 2. likewile preſuppoſeth the Legal 
Diſtinction as well-known in thoſe Days z and, as far as it 
goeth, eſtabliſneth a Real and L Difference between 
the Offences. It enacteth, That no Pardon ſhall be al- 
« lowed for the Death of a Man ſlain by Await, Afault, or 
« Malice prepenſed.— unleſs the ſame Murder &c, be ſpeci- 
« fied Nr e e 1 wei en Puſan it er 
43 Nin i ret? 
* See the Patent Rolls e n many Pardons for Homicide * various . 


cumſtances reciting: that the 7 were committed Non per Feloniam aut 9 Ma- 
tam, N 


+ See the Adds in A or Editior)hewre, 
ting . Ads and Ads ſuppoſed to 1 25 Repealed 


* was 3 


Law before Mur, ſtuteth the ed Rule from Brac lon but VIE 


$8. Pulten's Callefion _ 


4G 2 G4 « expreſſed, 


CHAP! 


Stanf. c. 10. 
_— 1 ee Id. p. 18. B. 


Bro. Indict- 
ment pl. 7. 


| « Murdered or Slain:by er Await, or Malice prepen 
e cc * 1 be allowed,” . "IP 


_ Statute ; 
how compreh 


| dc likewiſe 
ction between that Offence and Simple Felonious Homi- 


taken t 


of the Offener, that no Words however importing the ſame 


+» 


s 00 u 8 « 
| an-Juftics Oiidompiiecibyinguaſ i _ 


Chaner 
ne 5 

VUron ſuch Finding g ofthe Jury he Kin 3 
to have been 2 in His r 0 therefore the 
no general in the Pardon, 

— r ſhall avail the Offender. The 
umed intentionally: to Pardon Premedi- 


Crown was not pred 


at He we ln, the 


tated Murder, unleſs it's e, was pliinhy ns 


ehm in the Charter. 
T x Statutes Ouſting Cler 


preſuppoſe an 


in che Cake of Wilkal 1Mur- 
ed well-known Diſtin- 


cide; and fall in exactly with our preſent Notion of Ho- 
micide attended with — Een by the Gocumfiance 
of Malice n „ en eee etal 
12. H. 7. if any Loy Perſon prepenſudl Murder bis. 
Lord 0 a i 
..23. H. 8. 'Ouſterh Clergy in Caſe of Willul Murder of 
Malice. prepenſed; but excepteth Perſons in Holp Quin, | 
viz. of the Order of Subdeacon or Abo re. 
25. H. 8; Sane cp the '23', and is wich regard v 
preſent iam meerly Auxiliary to it. 7 
prof 222 5 which be Reaſons given in Ahe Place, 1 
think, hath ſ uperſeded Both the ad of H. 8. as far as 


conerneth the En Enumeration of Offences: Ouſted of Clergy; 
deſcribeth the Offence by the Term Murder of Malice pre- 


penſed; but doth not — to Acceſſaries before the Fay 
nor to ea vg te dee, 98 the two Ads of H. 8. 
id | 

+456 5. and M. in Allies te Abe AB: of Edv. 6. and 
extendeth | to Acceſſaries before the Fact, and to Perſons 
ſtanding Mute &c, and the Offence is here deſcribed ang! 
by the Words I isful Murder; which in the Language of 
4 Law ex Vi Termini: import ey ery Thing we now under- 
ſtand by Murder of Malice prepenſed; in Contra-diftinQion to 
Manſlaughter. - OE Red 

AND hivefoie i in an Indictment * Murder the Word 
Murdravit is fo Neceſſary and Eſſential in the Deſcription 


Offence, 


Our uoοοαj,“ꝓʒz 


Offence; as; ex Malirid fe 
bring the Caſe within the-Statutes,/ And 
Technical rr the Defendant cannot be Con- 
victed of Murder, though He may of Manſlaughter. 
TI ISE 'Statutes Quilting Clergy in the Caſe of Murder 
have introduced a — and laſting Diſtinction between 
that — and what” we now commonly call Man- 
flaughter,” with to the ( of a Convic- 
tion. But the Statutes of H. 8. were extremely Partial and 
Defective, all Perſons in Holy Orders, who ought Them- 
ſelves to have known and taug he Others their Duty, being 
excepted... And the Statute i H. 7./already. cited was in 
like manner Defective.” This Deſeet che Statutes of Edw. 6. 
and Pb. and M. have ſupplied. ee 
Bu r ſtill, all Perſons not ATR ak Holy Orders; as 
Women, who from the Delicacy of their Frame ſeem to 
be the maſt ſuſceptible of Human Paſſions, and ſome 
Others, were left to the extreme Rigour of the Common- 
Law, and to the Mercy of the Crown. For at Common- 
Law all Felonies, except Petit Larceny, Rape and May- 
hem, were conſidered as Capital/Offences,:;unleſs in Caſes 
where the Offender was capable of Holy Orders and qua- 
lified for them. And in thoſe Caſes, I am ſorry to ſay it, 
Murders, though of the "moſt Atrocious Kind, were not 
excluded. And therefore wherever I ſpeak of the Benigni- 
ty of the Law and it's Condeſcenſion to Human Infirmity 
in the Caſe of Manſlaughter, I would be always underſtood 
to of the Lam in it's preſent State 
Bur Light and ſound Senſe have at Length, chovgh 
by very Slow Degrees, made their Way to Us. We now. 
conſider the Benefit of Clergy, or rather the Benefit of the 
Statutes, as a Relaxation of 'the Rigour' f the! Law, a Con- 
deſcenſion to the Infirmities of the Human Frame. And 
therefore in the Caſe of all Clergyable Felonies We now 
meaſure the Degree of Puniſhment by the real Enormity 
of the Offence; Not as the Ignorance and Superſtition of 
Former Times ſuggeſted, by a Senſeleſs Dream of Sacred 
Perſons or Sacred Functions. 

TRR 21. Jar. 1. went a little, and but a little, Way! in 
Favour of the better Half of the Human Race. Women 


EX 3 4 H for 


it, will now CHAP: 
Want of that * 


| 7 


8.9 


5. An. c. 9. 


Law were not 
Reading a Scrap® 


9 to the Vale of tower pu 
dee Foot as Men nadel we Cle 


* * "I 
* TL 


dane in dn Ralf Bir here => 
the Wiſdom of the'Nationflopped: ſhort. 


Half a Century: 
3.4. W. and Till che 3“ andy of and M. put Women in lb Cas 


of Clergyable Felonies upon the ſame:Foot eee 

to'Clergy. e GI FET. tun 
Tun 5 of Aue at length Aboliſhed-the idle 

Ceremony of Reading, and ſo E may uſe 

the ede. the Wall of Partition between Subject and 
Subje&t 


* 


undder ohe aud: the e "ore 
Meaſure intitled Thoſe who before were ſuppoſed: to be 
under a Legal Inca for Orders, as eus and ſome 
Others were, and likewi ewile Thoſe who in Preſumption of 
in Point of of which 
of Latin, which they called rh Mul 
Herſe, was commonly made the Teſt, this Meaſure intitled 
all Theſe to the Indu . 
the Reſt of their Fellow Subjects. EI 10 
' FROM this Period the Meafure of Puniſhment. hath, 3 as 
I before hinted, been governed by the of real 
Guilt; not by an abſurd * between du 2 
SubjeR; originally owin to downri Impudence on 
Hand, and to meer Fanariciſm or A" r ee 


on the Other is 30x 
Tx us hath the Onder of Things, which the Pride and 


Prefumption of the Remifh Clergy introduced, and the Ig- 
norance or Enthuſiaſm of the Laiety adopted, been "i 
ty inverted. Our Anceſtors in Queſtions the 


ance or Non-allowance of eds. 
4 4 
ion or ities of the „We 
k " | . 
y er 8 . +. | +2273 ? 
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15 bu ence, - 


— that in kn 1 + — 
apt Felle, Hodiichde” was 


in Contra; diſtinction to 
enlargedl ſo as to take in all the Caſes which appeared to 
have been attended with Circumſtances mates a pre- 
penſed Malice in the Party Killing. And that this enlar- 
ged Idea hath long ee, and exactly falleth in wich 
ur preſent Notion of Murder af Malice Prepenſee 
1 have likewiſe endeavoured to ſtate And illuſtrate 
Authorities already cited the true Notion of 51 
Term Malie as applied to' the Caſe of Murder, which 1 
will not now: 8 
what is offered to the Diſcourſe up- 
on the Subject o Pax — Sener l. 
— | that Poitt thete rather hari 3 
this Place; becauſe 1 © many Things T have Ff in 
treating of the lower of Homicide, whether ftfti- 
would he better Ander 
Iden f 


fable, Excuſable, E 
Rood by firſt fixin 
that Degree of Malignity implied in the Term Male; 
which, in Caſes primd Facis falling within the lower Species, 
hath made the Pact, all Circumſtances confidered, arn 
to the Crime of Murder. 1 have Hkewiſt 46 1 a e 
endeavoured to ſtate the Circumſtances from which the Law 
inferreth the Malignity of the Heart. Nenn 
Tae $28 Matters have I confeſs in u ümber exhauſtedd 
the Subject I am now profeſſedly entering upon. But as 
the Law concerning Murder is interwoven with the lower 


Species of | Homicide, and ariſeth from 4 Variety of Cir. 


cumſtances connected with en this Anticipation became 
in ſome meaſure ne 


Siee in treating of the Ca 
which primd Facie ſeem to fall undder the wer Speelks 


could not make Myſelf better underſtood than by confider- 
ing them under every Light they will bear; 1 wilt chere- 
| 4H 2 fore 


lleviable, 
gin the Reader's Mini the true 


{ 
l 4 


AU BSE 1 1d; 


WH p * confine Myſelf to the Circumſtances importing P e. 


SECT. 1. 


SECT. 2. 


05 which may be the Subject 


y proper to be 
Hap Wc tut IF 1 3634 #135 


Impriſon, or acting under Colour of ſuch Auth 
dee ply. —— Iwill now ſubmit to Conſideration M 


Malice which have not already fallen in my wa 


Though I fear the Nature o Subject) complicated as it 
is, will betray 2 ſome el nab 


e — winch 1 wilt 

avold as much as poſhtble;u! 
Tux Inſtances of Wilful . and hore the 
ity of che Heart, the Malina T have already er xplain- 


parent, need not to be mentioned in 2 wack 

12 The Caſes upon which Doubts have atiſen, 
of future Litigation; are on- 

n ene 


x4; 


8512 br my 5361-265 15 ore bens; 

24 "SECT. 1. 8 bak Fs FP? briefly inter 
the Head of Homicide in Advancement of Juſtice; touch- 
ing the Killing, of Officers in the Execution of their Of- 
fices;. and of other Perſons having Au to Arreſt or 
ir But | 

this being © Mather in whighake Juice of the Kingdom is 


Thoughts upon that Subje& more at- x 
MIN IS Tz RS of Juſtice while in the — of their 
Offices are under the peculiar Protection of the Law. This 
ſpecial - Protection is founded in great Wiſdom and Equity, 
and in every Principle of Political Juſtice. For without it 
the Publick Tra — cannot poſſibly be maintained, or 
private Property ſecured; nor in the ordinar Dole of 
Things will Offenders of any kind be Ara to Idee, 
And For theſe Reaſons the Killing of Officers ſo employed 
hath. been deemed Murder of Malice Prepenſe, as being an 
92. wilfully committed in Defiance of the Juſtice of 
the Kingdom; = ſtrongeſt Indication poſlible of the Ma- 


litia, 6 Malignity of Heart vine, J have 7 — 
and ine, . 1 B99 


"SECT. 2. Pars Rule ; is not 3 to ; this luſtant 
the Officer is upon the Spot, and at the Scene of Action, 
engaged in the Buſineſs which brought Him thither; for 
He is under the ſame Protection of = Law Emundo, Mo- 
rando, & Nedeumdo. And therefore if He cometh to ab his- 


Office, and . wich þ great O nn retireth, . 
e 


"+ Yep 1 
I 1 
EE ED 


0 F en on n 


went in Obedience to the Law and in the Execution of his 
Office, and mee ectffary in ordet to atoid the 
ple if He meeteth. with Oppoſition. y, the Way, 
Killed before He cometh to the Place, | /zcb Opt 
ing intended to prevent hit doing. his Hach, bie 
to be collect from Circumiftances aphearing in Evidence 
this likewiſe will amount to Murder. Fe was ſtrictly in the 
Execution of his Office, going to . the giz eh * 
Law: N ee 1282 vides! At Wort 53: | 


v4 MY, wa. ks: 1 2 =; 


SECT: MI Nox is — Protection the Law: afrdeth 
Him confined to His own Perſon: / Brun un ba com- 
eth in Aid of Him (I ſpeak here principally of ſuch Offi- 
cers as at Common-Law or by Hog 7 Ie of the 
Crown are properly Conſervators of the eace), every Man 
lending his oe for the keeping 
tending for that Purpoſe, whether Gommanded or _ is 
— Frofnc $0: ie OR FRoIuP 945 
Avi toni Tf * 
SECT. 4 Tu 1 res din the it afortdetls in theſe 
Caſes, muſt not be conſidered as Confined to the ordinary 


and is 
jr jon. be-. 


. 


Miniſters of Juſtice or their Aſſiſtants. It reacheth, under 


ſome Limitations wlüch ſhall be | conſidered, to the Caſes 
of Private Perſons interpoſing for preventing Miſchief in 


hending Felons, or Thoſe Who have gi ven 18: 

Wound, and for bringing them to ur For theſe Peo- 
ple are likewiſe in the Di a Duty the Law re- 
quireth of them. The Law i * Warrant, and hes 
may not improperly be conſideted as Perſons EC 
the "Publick: Service and for the Advancement o | — 
though not ſpecially Appointed to it. And upon that Ac- 
count They are under the! flame: Froteion: Ms: de ae 
e 1147 ee ee 


| | 


| 2 D i505 21 


sECT. 5, (E115 Rule is 5 are 
preſent ſo as to have Ocular Proof of the Fact, or to. Thoſe 
who Firſt come to the Knowledge of it. For if in theſe 
Caſes Freſh Suit is made, and & fertiori if Hue and Cry be 
41 | levied, 


_ 
the Retreat He is Killed, this will amount to-Murder; He CHAP, 


VIII. 


n the ſame Princi- 1. Hale 463 


us a 


e 3. 


of the Peace, or at- 


SECT. 4. 


Caſe of an Aﬀray, or uſing their Endeavour; for Appre- 


SECT. 5. 


"sf. 


_— A . 4. 
* oy * * 
r 
” 3 
a _ „ — 
K „ * 4 * * 


2 b * po; G. 


wm 9 Wien ve 8h 
tay; hed; An be Join in Aid of! chillies Mü ag 
VIII. fait are under te ſame retec sten d the Law as We Other: 
are, and ſtand in every Reſpett up! 
wise no Man of conjnaon! 


* 1 
e 
4 * 


1 Homicide. = on the 0 I. : 19 0 — 
the Purſuers is Killed 15 Robbers or any of then, it 


will be Murder in the whole G oinin 5 Js Ee 2 
whether Preſent at the 3 a 2 fon 
4 Fart in ſuthiRefftance. '' The Law is r — | 
en Cry ny levied. Yo 10 HEART 4. ev 

| 343 21017 7 1800 430 FI n 


rere - SBCT-:6, Nox ie che ſpeciat Protechion of che Law 
cConſined to Caſes of a meer Otiminal Nurure, "where the 
. Peace is broken or endangered. 


P The Miniſters of 
. = in Civil Suits, under proper Limitations which ſhall 
nfidered;-are intitled to the ſame Protection for Them- 
ſelves and Followers, and r the ſame oa nant Po- 
__ Jaſtice - 11 a THY 10 35 l RC 

I "NO 7 theſe Rules foquie'ſoins fither Explatiativn 
Ji QELS C31 Wi gogo DEIALS 
SECT. 7. SECT. 7. WIr Regard to ſuch Minifters' of Juſtice 
W Right of their Offices are Conſervators of the Peace, 
and in that Right alone interpoſe in che Caſe"of Riots or 
it Fs. 2 in order to make the? Offence of 
Ken. 66. Rilling chem amount to Murder, that the Parties concern 
115 end thould have ſome Notice with what Intent t 
poſe : otherwiſe the err may irc tlle 
Buſtle of an Affray imaę 
it. But in theſe Caſes a 


inter- 
eat and 
ey came to takwa Part in 
i Matter will arunt to a due 
1. Hale 460. Notification. It i is ſufficient if the Peace is ecnimanded;' or 


5 the Officer i in any other manner declare with what Intent 


: le int . Or if the Officer he within his proper Diſ- 
_ wi, and Knowh or but g crally-Acknowledged to bear 
the Office He aſſum the Law will che Party 


Killing had due Notice of his intent, ee beit 


617 df o HOWS © Wy 


_ the Dye m the Night ſome further Notification is HA 
necellaryy' and icomimanding:the Peace; or uſſ Words uf _ 
the li ifying luis Buſineſs wild be fi — n 
1 cemember\a Saying of a bery leamed' > oy pail I 
Conſtables —— | 
But if of Juſtice be — 2 22 
within is — in order to keep the — 
ceth his Staff of Office, or any other known Euſign of Ru- 
thority, This, I conceive; Will be a Sufficient Notification 
with what Intent He interpoſeth. And if after this Notifi- 
cation Reſiſtance is made, and He 'or am of his \Aﬀiittants © + 
Killed, it will be Murder in every dag once run N 
Reſiſtance. 8 39 OO A Tor Wo nor: 
Ax in the Cafe f Arreſts upon Proceſs, whether by 
Writ or Warrant, if the Officer named in the Proceſs give 
Notice of his Authority, and Reſiſtance is made and the 
Officer Killed, it will be Murder; if in Fact ſuch Notifi- 
cation was true and the Proceſs Legal. For after ſuch No- 
tification the Parties enn acded at their own 
Perib nt i d en rene 9 Io Alena Nr toe 
PxIvAr 2 Perfons i g in Caſe of Fadden Affiays 
for parting the Combatants and eren Bloodfhed muſt 


undoubtedly give expreſs a of their friendly org for 
auh 6 mit So sr re 


CEE ES wm 1 22 50 bn ADH es 5 0 K bricht 

SECT. 8:1 Have Gd abo by way of Caution; If the SECT. s. 
Proceſs be: Legal. But I would not be underſtood to mean 
any thing more than, Provided the Proceſs; be it Ey Writ 
or Warrant, be nö Defeftive in the Frame of it, and iffue 
in the Courſe: of Fuſtice from a Gourt or Magiſtrate 
having Furiſdiction in tbe Caſe. There may have been Er- 
ror or Irre in the Proceeding previous to the iſſuing 
of the Proceſs; if the Sheriff or other Miniſter of Juſ- 
tice be Killed in the Execution of it, This will be Murder. 
For the Officer to whom it is directed muſt at his Peril pay 
Obedience to it. And therefore if a 1 ad Satisfacien- 
dum, Fieri facias, Writ of Aſſiſtance, or other Writ 
of the like kind iſſue directed to the Sheri , and He or 
any of his Officers be Killed in the nen of it, it is 
ſufficient upon an Indictment for this Murder to produce 
the Writ * Warrant, without ſhewing the Judgment or 
41 2 Decree. 


. 0 
*; ® * } 2 
- Z 
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ch 


MS. Chap- 


* 
* 


been obtained by 


SECT. - 


dition of the Perſon on Whom it is to be executed; or if 


SECT. 10. 


Lord Raym. 


ſtable in the Precin&t where the Arreſt and Impriſonment were. 


EY 18 00 UK 9 E 1 


Denis 8o Nuled by eee en eee 
gend? avthe Guraner Aiſfzes in Cormmail in: the Year 1735. 
Ans in the Caſe of 4 Warrant from a Juſtice of the 


Peace in @ Matter wberein He hath Furifdiftion, the Perſon 


executing ſuch Warrant is in like manner under the 
Protection of the Law ; though ſuch Warrant may have 
groſs rn on the Magiſtrate; and 
by falſe Information t Matters ſug oy * ey 
ren 0 RI before Reported. 11 

A = C08 A 5 1 N 17 77 '*; Fg e 
SECT. W Air; if the Proceſs be DefeRivei in the 
Prime ef it as if there be a Miſtake in the Name or Ad- 


the Name of ſuch Perſon, or of the Officer be inſerted 
without Authority, and after the iſſuing of the Proceſs; or 
the Officer exceedeth the Limits of his Authority, and is 
Killed, _— eee eee, 
* Perſon: whoſe: Liberty is jo invaded. 
How: far other — — meer Stn in- 
tap hängt in Behalf of the Party whoſe Liberty is invaded 
will en to 2 bare inn e, Geleffetly ke rar 
ene e * 3 
2 K f 
SECT. — Ta a Dorine NN Caſc of The 


Queen againſt Too/y and Others hath, I conceive, carried 


the Law in favour of: Private Perſons Offciouſly interpoſing 
farther than ſound Reaſon founded in the Principles of true 


Policy will warrant. I ſay Officio»ſly Interpoſing, becauſe 


the Interpoſition of Private Perſons in the Caſes I have 


mentioned, for preſerving the Peace and preventing _—_ 
1 ſtandeth upon a quite different Fot. 
In: Tooly's Caſe, the Impriſonment of the Woman was 


certainly Unjuſtifable. | The We e + was out tof: ts 


* This Man by the Help of a Gang of PRO Fellows food out leg - Time in q 
Chance: ry-Suit, 405 kept Poſſeſſion of the Premiſes in Queſtion againſt all . of At 
ceſs. As length the $heriff attended by the Poſſe Comitatus endeavouring to execute the 
Proceſs, Three of the Poſſe were Killed by Him or ſome of his Gan "He preſent and 
Abetting. For theſe Murders He was Tried and Convicted. In the Arte of the Trials 
the Writ of Execution, the Injunction for delivering Poſſeſſion, and the Writ of Afſiſt- 
ance were read in Evidence, but not the Decree. 


Day The judge being e "PINA of a Reſcue, He was by ſpecial Order executed the next 
— 5 I uſe the Term Conſtable meerly for the Sake of Bievity, for the Man was no Con- 


100 1 Preiud, . 


er EO. on 


Precin@,And had no ſpecial Warrant for what He, did; CHAP. 
nor had the Woman at that Time miſbehaved. His Af VII. 
ſiſtant therefore was not under the ſpecial Protection of the 
Law I have mentioned. But whether this Illegal Impriſon- 
ment was in the Eye of the Law a ſufficient  Provocation 
to the Defendants, 0 were Strangers to Her and her Caſe, 
is yet to be conſidered; for all Voluntary 1 
co without. a Provocation.is undoubtedly Murder. 
I was held by Seven of the Jud e e, — 
was aſufhcient | wes ag For, ſaid Halt in giving Judg- 
ment, * if one be impriſoned upon an unlawful 2 
« it is a ſufficient * to all People out of Compal: 
« ion, much more when it is done under e 
« tice; and here the Liberty of the Subject 
« is a Provocation Zo all the Subjects f Eb A Man 
« ought to be concerned for Magna Charta and the Laws. 
« And if any one Log ciſon a Man, He i is an 
« Offender agg. Magna Charta.” | 
TRE Caſes of Sir Henry \Ferrers's Servant and of Hophin 
Hugget were cited by 'the) Chief. Juſtice in his'Argument, 
and greatly relied on. But thoſe Caſes do not in M _ 
nion warrant the Doctrine in the Latitude here laid 
Ix the Former, a Quarrel ariſing between the — Cro. Car. 
and the Officer after Sir Henry had ſubmitted to the Arreſt 37” 
and was put into a Place of Security, They fought and the 
Officer in this Affray was Killed. It doth not appear up- 
on what Provocation the Quarrel and Affray began, and 
the Report maketh it highly probable that no Reſcue was 
thought of or attempted. The Words are, „The Servant 
«in Fecking to reſcue Him as was PRETENDED Killed the 
Officer.“ 
Ir the Matter of the Reſcue was a 8 Pretence, and 
for aught appeareth by the State of the Caſe it was no more 
than a Pretence, the Caſe was clearly Manſlaughter, Ho- 
micide upon a ſudden Affray; without entering into the 
| Queſtion touching the Inſufficieney of the Writ or Warrant. 
The Reporter doth indeed 3 this Matter as an In- 
gredient in the Caſe; but general Rules thrown out in 
Argument, and carried farther than the true State of the 


Caſe then in Judgment requireth, have, 1 Fs no great 
Weight with Me. 


4K I do 
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| on ome Rudenels offered or ſuppoſed in be offered" on ah 


Keil, 59. 


SECT. 11. 


Keil, 60. 62. 


to his Clergy. 


=: 
CHAP. 1 1 dd: not ſay chat l 
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Manflaughter ; a ſudden and Aſfray, and à Com- 
bat betvien Zim and en Allifane uf the Pei Ades wy. 


Part of the A, 


j upon which, faith' Male, « 
5 Quarrel aroſe 


* 2 
Vee Them,” and in the End de a 
fiſtant was Killed.“ Mutig e 377; 


I take the Li of obſervieg-ae 1'go- dy hart 
2 concurred with thoſe who were of 
that the Caſe amounted te 
doth not ſay a 8 touching the | 
Act of Oppreſſion towards Individuals might be ſupp 
to give to the Byſtanders. And He n th 
the Caſe in the Light it a to Him at that Time, as 
a Sudden Quarrel ome Rudeneſs offered wy * 
maſter's of» wie > wc 
Tux Caſe as it is Reported by Kelling doth ade turn 
upon the I ty of the Impreſs, „ 
ſuch an Act Oppreſion may be preſumed to give 
Man, be he Stranger or Friend, out of meer — 
to endeavour a Reſcue. And lay the Major Part of the 
Judges, if in ſuch Endeavour of Reſcue they Kill neun 
ſuch Killing will be Manſlaughter. 
Ix this Caſe the Judges were divided in Opinion; Four 
that it was Murder, Eight that it was Manſlau . 
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SECT. 11. WITHOUT entering at preſent into de 
Merits of this Caſe, I think Tooly's differed widely from it. 
= SW Swords were drawn, 5 a mutual Combat en- 
The Blood was overheated in the Affray before a 
Mortal Wound was given. In Tooby's, "til en at 11 


ee r Arann mm bath: e ee 
* Thee Judges ſaid at the Conference, That as then adviſed They were of that Oprn nj in; , 


but They would not be Bound by it. hex prot and the-other Judges of the King's 


after hearing Council upon the Verdict, adhered to their former Opinion, 
at it was Murder? But out of Deference to the Majority They OO. the Detenta 


firſt 


r H 0 ks CID 


* 


galt Mevting with che Conſtahle drew) their Swords upon CHAP, 


HORNE 
them 
ed in 
Meeting the Deceaſed received his Dexth's Wound before a 
Blow was given; or, for aught rr an 
of Him er ung of hiv Party. EAMIOT 6 I ISL 

In Hu duc « Ratet cane * ;onble/ at 
the Time And it is obſervable that the 
Judges who held it W be Manie put the Point 1 
1 — I will net ſay that che Poſſibili 
of a Reſcue was a ſufficient Motive to endeavour at it, but 
ſtill there was a Poſſibility which might induce the Men to 

attempt it. But in 'Tooly's che Caſe was quite otherwiſe, 
unleſs the Soldier could hope to force the Roundhouſe. 
For the Woman was there ſecured before the ſecond En- 
counter, and before the Deceaſed a 
any Part in the Affair. So that the ſecond Aſſault on the 
Conſtable ſeemeth rather to have been grounded upon Re- 
ſentment or a Prineiple of Revenge for what had before 


to be and cool Reflection ſeem- 


againiſt uch Weapons; but chey ſoon put 


to have taken 


2 


meaſute d have tulsen Place. At the ſecond = 


paſſed, than upon any Hope or Endeavour to aſſiſt the 
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SECT. 12. I have been longer on this Caſe than 1 
ſhould have been, had not I thought the Doctrine advan- 
, ced in it utterly inconſiſtent with the known Rules of Law 
touching a ſudden Proyocation in the Caſe of Homicide ; 
and, which is of more Importance, inconſiſtent with the 


Principles upon which all Civil Government is founded and 
muſt ſubſiſt. 


Tarr Indulgence ſhewn to the firſt Tranſport of Paſſion 


in theſe Caſes is plainly a Condeſcenſion to the Frailty of 
the Human Frame, to the Furor brevis, which while the 
Frenzy laſteth rendereth the Man deaf to the Voice of Rea- 
ſon. The Provocation therefore which extenuateth in the 
Caſe of Homicide muſt be ſomething which the Man is 
conſcious of, which He feeleth and reſenteth at he Inſtant 
the Fact which He would extenuate is committed; not what 


Time or Accident may afterwards bring to Light. No. ] 


what was the Caſe of Tooly and his Accomplices ſtript of 
a Pomp of Words and the Colourings of Artificial Reſon 
| * K 2 | ing ? 


SECT. 12. 


wi 


v 
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SECT. 13. 
of the Subject in the Caſe of Individuals muſt 


MAP. ing, ** 8 n 


By 


all on a ſudden with a ſtrong Fit af aal for 


Caſe of voluntary "Homicide. And yet 


fumity. In the Other, it may 


excite the Com 


2 10 them, led to the Roundhouſe: 2 
— Nature. This upon . :\at-the-0/7 | 

a or. #100 afterwards cometh ta-heen. 

| Arreſt and Impriſonment, a Violation of Magna — 


ta; and theſe Ruffians are preſumed bee 


and the Laws, and in this Frenzy to have dra W up 


Conſtable and Stabbed his Aſlſiant.. darf . 1 


Ix is extremely difficult to conceive that the Viclation 
of Magna — « Fat F which auen were: dana ignorant 
at that Time, aa eee de rovocation that led Them into 
chin — ora 905 e . — e 
Bur Argument it was, we all 
know that Words of Reproach, how grating and offenſive 
ſoever, are in the Eye of the perro | 
very Man who-hath 
conſidered the — Frame, or but — to the Work- 
iags of his own, Heart, knoweth that Affronts of that kind 
pierce deeper and ſtimulate in the Veins more eſſectually 
than a flight Injury done to a third Perſon, thou — 
Colour of Juſtice, poſſibly can. The Indignation 2 
dleth in the Breaſt in One Caſe is Inſtinct, it is Human In- 
poſſibly be called a Concern 
for the Common Ri ghts of the gubject, but this Concern 
when well founded is rather founded in Reaſpn and cool 


Reflection than in Human Infirmity. And it is to Human 


Infirmity alone that the Law indulgath in de Gtr of 
ſudden Provocation.  -- 


SECT. 13. Bur if a Paſſion for che G mon Right 
Experience be preſumed to inflame beyond a nal Af- 
front, let us ſuppoſe the, Caſe of an upright. and deſerving 
Man, univerſally beloved and eſteemed, ſtanding at the Place 
of Execution under a Sentence of Death manifeſly wnjuſ. 
This is a, Caſe, that may well romſe the Indi „ and 
paſſion of the wiſeſt and beſt of Men. But 
good Men know, that it is the Duty of private 


wiſe and 


Subjects to leave the Innocent Man to his Lot, ka hard 


Joever, it may be, without attempting a Reſcue; 5 {0 wu 
Loot = A * ; 


—— 
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ſhort Time, and for which the Injured Party may have an 
è— ICI ESI WIE As 


N Ys #5; arty: "7 2! N. e re er Nicod Lang 1 


1 nn * be Nen 


u Dive. Geadatoths ö 
Injured or his Cauſe, would greatly conduce to the Stabi- 
lity of Government; in the Fate of which all private Rights 
2 ne Popular pete the Principles 
ven to a ol: ; 
bf FaLss PaTRIOTISM: hath a fatal 1 = to looſen the 
Reins of er Matters into general 
Confuſion. Kn 
| Tuse h Cenis tian of 4 e ee fand if 
the Reader will apply it to the: Cales of - Hu ar and Tooly 
and the Reaſoning on them, He will not find it diſſicult to 
ictermine un e de fen the al, * 
den tmn Jy 
rate. 7 | 
Tu is undoabtedly a Juſtice due to the Communi- 
Bore in the * every I en _ in _ 

1 which once rivate ts 
777 r Wreck. And if 
the Common Ri ghts of the'Subje& are ſuppoſed to be the 
Object in View, (it is an Object which deſerveth the At- 
tention of all wiſe and good Men at proper Seaſons, and 
under thoſe Limitations which Wiſdom and a juſt Concern 
for the Publick will ſuggeſt), let it be remembered, that 
Liberty is never more in Danger than when: it vergeth into 
Licentiouſneſs. Ge/ar cheriſhed a Spirit of licentious Po- 


. againſt the Senate, Cromwell c the ſame 
Spirit againſt Crown and Senate; Both ſet u a Tyranny of 
their own ſabverfive of true Liberty, which ever muſt * 


founded in Law, and protected by it. 
TRRSE Conſiderations hare: led Me into a free and. per-. 
haps too prolix Examination of the Opinions of learned 


4L | Men, 


alle all Gorenmtnt would be unhingerl. And yet, what HAP. 
Proportion doth the Caſe df a fulſe Impriſonment for a „ 


$ECT. 14. WaarI have now d ny = a SECT. 14. 
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cee 1 © 2:2 or 1166 e 
um f Yer e Drift ad doit 10 bas: . 


enen to bring Felons to ue theſe Cautions 
te be U ell. I e en. 1 . T0442 
1 Fel6tty hath been adtuall pe 
Cro. Jae. no Felony hath been Committed, no Suſpicion how wel 
> int. 53 forever gromided ell bring the Ferfow fo eng Within 
172. ee eee ny (hated 
TIE" Its 907 OF ep anime anni i337 HR mOoTetr 
1232 26 07 Soubroy vitnv! + bluow ous) 10 born 
SEC T. 16 6 os 196 wBthing to have been de- 
kuuliy Oomamtitted bat not by the Perion' Arreſtet o pur. 
fed upon ggg, this Guipiciow; chough' probably Wel 
founded win ner bring the Perforr\endedvouring to Arreſt 
of EHnpriſon wirhin the Protectien of the Law, ib far u t0 
excuſe Him from the Guilt of Manſlaughter, if he Rillec, 
of on the other Hand to make the Killing of Him amount 
to Murder. I think it would be Feloniow Homicide)" but 
not Maider; in either Caſe, - The One not having ud dhe 
Diligenee eb be . 01mm the Truth of the Fact the 
Other hoe living ed and Rendered himfelf to Jul- 
tice ; ſince if by Caſe would bear it, He might have re- 
r e more fey ide kalte Tmpriſoraiiont 
"11 T1995 trennt X13} hn! 
lor if A; being; a -Peace-Offieer” Hath/n 
Warrant from à proper Magiſtrate for the A 2 
B. by Wame upon a of Felony, or if 
dicted for F or if tke Hue und (c) be levied gun 
B. zy WMame, in theſe Cafes if B. though innocent lie ch, or 


SECT. 31 ECT. 17. 


turaath and reſiſteth, „ er Purſuit is Kill. 
ed by A. or any Perſon joining e Hue and Cry,” the 
Perch fo Kilkng will be CEN And en die other 


Hand; if A. or any Perſon Joining in the Hue and Ory is 
Killed by B, or uny of his Accomplioes 9orning am that Our. 
ray bach Oceifion will be Marder. Fer . am theſe 
Wich Tln were in this Inſtance in the Diſchurge ef 
a Duty the Law requireth from then, and 3 e Pu- 
e eee ated NO - 1 1 £ 
lr een 5 O03: 2; 6 


SECT. 
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'$ECT. 18. WIr n Regard. to the Minifiees, Val 


Juſtice. 
ceuting the ondipary. Progels.od the Laws and; ena to 550 7-8 
4 Beens endenrvcuring te An 


% Ame or in ths 
ee on be VEE Caren 


ech them 
ful chat They de-got. —— Themſelxes in tha Diſ- 


charge of her Duty; for: Tha e W ſorſeis this 
cial Proteation I have been ſpeaking ob. } 

aus, laſtanee of. their Milmbaviour, hich hath been 
the Subject of-Lutigyios, ie chat of breaking gpen Win 
dows os Does in ordet to Arraſt. And: as ts is 4 
of gengral Conoern, I wil bea lia care partigulgn 
brief, upon it. * {1 . 1 17151 * ran & 5; ptr 


© + 12 
47 Baits ne T00:%s . SHED) 0 Den F ptr bf IN 


SECT. x9. 


== 


pole. tp Himſelf and 

ly the Gate in ce a L lag 5a, dee kee 
cannot be ſaid to be acting in the Diſchargę of his Duty, at 
the Time and in the very Inſtance in which He is mit- 
1 Theſe — are ingonſiſtent, and 
de each the other. But if He findeth the Door open, 

or gaineth Admiſſion fm within, He haying a lawful Call 
o the Bit. as He certainly hath, Bed Tenth 
in entering che Houſe, pour conſequently: may remove any 


Oban He meh with in Feen he ue 


He cee 
_ Man's Has j bis $207. 
EI 1 5 


| SECT. 20. T's. Rule this 7 e 
1 hath been cargied as far | 
Political Juftice will Warrant. 21 2500 
Scale of ſound Reaſon and good Policy i 


See Chap. 6. on the Statüte of Stabbi „ the-Caſe, of eee, 
| 3 Chamþer i mer a def Hin, © 
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Var. 
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SECT. 21. 
5. Co. 93- 


sECT. 23. 


1 Faun), 15 e 


ay) But 4 in Caſes of Life we muſt adhere to Rules Weng 


there. For if a Stranger whoſe ordinaty 


= 


„n. the Officer, and taketh Shelter though in bur own Hog: 
the Officer may upon freſh Suit break open 


Exh n 1 > 


and long eftabliſied. - LEO} 2899-2 N By . K 
Bur this Rule is not one of thoſe chat Will wriir' of 
_ay Extenſion. It muſt therefore; as I have before hinted, | 
be confined to the Breach of Windows and dnꝗi¾U Doors 
intended for the Security of the Houſe 'agair 'Ferſots from 


without endeavourinng to bredk in- BY 3 (3 1387-30 3, 


$3" 
ho inen vt} L 90115 868% A. \ 


-SECT./2n; Ir muſt: likewiſe be confined- to a Breach 

of: the Houſe in order to Arreſt rhe Occup ne 
Family who have their Domicile, their ordinary Ref nce 
Reſidence is elſe. 
where, upon a Purſuit taketh Refuge in the Heu of an. 
other, ng 10 7 rey e 


Santuary ones nene 0 16 85 10 
ene {43x > £8 go 
Rile les likewiſe nbc to the Cale 
Inflante:. For if a Man being legally 
ig Hold of the Priſoner and f 
Arreſt is an actual Arreſt) eſcapeth 


SECT: 221 En 


Arreſted (and Layi 
cing the Words 


from | 


Doors in order 
to retake Him, having firſt given due Notice of * Baff 


ack and dethuitided Admiſſion, and been refuſed.” 


Ap let it be remembered that not only in This but in 
every Caſe where Doors may be broken open in order to 
Arreſt, whether in Caſes Criminal or Civil, there muſt be 
ſuch Notification, Demand and Refulal before _ Ts 
concerned prazeset to uf Extremity..” 1 | 

SECT. 23. Tur Rule already Wentsoneg muſt lle 
wir be confined to the Caſe of Arreſts upon Proceſs in Ci- 
vil Suits. For where a F elony hath been Committed or a 
dangerous Wound given, or even where a Miniſter of Jul 
tice cometh armed with Proceſs founded on a B 
the Peace, the Party's own Houſe is no Sanctuary for him; 
Doors may in any of theſe Caſes be forced, the Notihca- 
tion, Demand, ve Refuſal before-mentioned- having 


In theſe Caſta the. Jealouſy withinebicd the Law * 


ah. over the Publick 3 (a laudable Ty it 55 


fall in the Conflict, This will amount to wilful Murder in 
All Fetſonz 6thing Air ft Reſiſtance, It is bomicide:com- 


as 110 b. 18 chan de — — 
4 birds hen r aA pH N NN ant 
Bor bars Sulpicion toue bung che Guile ofthe Party will 
not warrafit's'P to ene Extremity, though u Fe- 
bonf hat berg aero Committed; Ade a "Officer 
comet tied id r Warrant doch u May de groutided 
on fut Aipielo f "0" eee (uf To Mts lt 3-154 
ne nn rib rotor} Ur Rin ro ie 
gEUNAH Cees Va thel Officers are under the SECT. 24. 
e ſpect: prog — — ( are. 
And therefore the neceſſary: Harpe of their / Duty 
They bet Wich R fiftance, Whether from Priſonere in Ci- 
al guts, oi em Othbts in Behalf of ſich Pri- 
Lay ry pedt6 retreat u far as They can 
— 4 —— 
F Rick if che Fare) fo-Refifting-happen- 
eth to Wee '6n che Fürt ef theiGoaler;) or his 
Officer, br Any Pefſen coming in Rice, Flim will be Juſ- 
tifiable ede On the Eher Hand, if the Goaler, or 
his Officer, | zny Perſen in Aid «of Fim ſhouid 


mitted' m1 ence oP the Jutide-of ee, 7 


iin 

SECT, 25 25 Bln ihne great Power: thicſc SECT. 25. 
Officers have, and, While 8 80 dent Moddeation 
* to have over their Priſoners the /Thwrratchethswith 
a jealous; over #9 Conde" And therefore if a Pri 
ſoner uit ir Gere "dieth, whether Y A(ci- 
dent, ti broner uf dere ſuch Death; * 
Goaler is — 19) ive in dae Pune, ought to 
reſort to e. Sol, and there Upon view off cue 
1 
8 n te Hurt a the 
Goaler or any Officer of Hg br; to peak in ithe-Liangjuage 
of the Law, to eee ir will be — 


Tu dare of Opgrelion which ER 
Nie 'of In men various ag 
bent upon Miſchief can invent, 1 will; mea 


Stra. 856. T which have lately come in] te. A = 
knowing that a Priſoner infected with the Small Pox-lodg- 
ed in à certain Robm in the Priſon, c anather fri- 
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* 
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ſoner again} bis Mill in the ſame No. The ſecond Pri 
ſoner who had not had the Diſtemper, of which the. Go ter 
AC ght the d and died of r. Ei 
ed to be Marder-in-the Gealer. al „ 
ee firaitly-confined his Friſaner in a Jaw.damp 
unwholiorne Room without, allowing bim the comm f 
ceſlaries'of Chamber. Pot Sto, for keeping I | 
clean about Him. The Priſoner having deen nll 
in this Manner contracted an ill Hab el Body, 
1 — — We He l 3 KEY 
this Durdſe.” tf A M rf e 1 Sine 2 . 75 
FES E were dehberate Adds ef Cruclty, - and,cnormous' 
Violations of che Tra dee i Mi niſte hu 
3 l Amen e 4 
ter conſidered the Caſes bx 0 Murder 1 fall i 
and are connected with the lower Species of Homicide, 
have no gone as far into — of I 5 
as 1 ropoſe at Preſent. For /I bear to enter lace 
_— minute Conſideration of the Caſe ee ae in the 


Firſt and Second in Murder, and 1010 of pa who 
may be'deemidiAcceflaries Before or. After t „ Tact; 1 1 
cendiig onde bps > Matters at. Longs under; he He 
22 * on ſomething will be 
and in genem eee in the V 
Ly © _ CHA 


o noαν,ον 


4:1 "et _— yy nt er; leet; ade; rent a ERP £4 p\ buy mY 
oth Arn HOGAE 6 SHSUC Laid Kos: A agus 
te : . . it A S ˙¹r NTT le 
4 5 . Ton re — Dots ir arne 413 Are De x84 e 5 
N 2 F 10 . ib! Se MH gde 
15146065 tes t 


"3 ILSS . # AI; 
AVIAN 10 404 


as wat Ithink 33 W 

this Place upon the Subject of Murder in general, 1 

ome now to peak of that aggravated Kind of Murder 

which our Law hath diſtinguiſhed by the Name of Fenn 

Pagen 1511 rd Wo 1 1201 FFA ot 
 Foxusr Writers following the Order they found in-the | 

Statute 2 aq uy = eager * 


1 0 bak 
contributed to N into an pinion 
Petit Treaſon is in QConſideratian of Law an Offence. of'@ 
different lind from Murder. I have therefore in treating on 
the Subject of Homiride chaſen to begin with the loweſt 
Species, and following the Order af Law to riſe gradually to 
Murder. And ſhall conclude with what 1 take to bein Con- 
ion of Lemitheoligheſh Dagine of that Offence, Mur- 
der a | vated by C ne of a Treaſanable kind. 
I. not enter into A Detail af the ſeveral Caſes row 
dead far by has Canin the Sine of e 5, Gi N 
oi [ow ENCE ; nor of, Thaſe which Conktruc 
en to: | Writers — | 
before Me, — — I:refer the Rade. a 
I ſhall content Myſelf with enquiring, nnd ſtating with 
as much Preciſion as I can, recs Reſpedty the Law cn 
ſidereth this Offence as meer Murder, and in been Re- 
pres ange ll under a different Conſideration. | 
Tor oo lt 41G tWlo' a benen Bow 


SECT, 1. An Appeal of Dean vill dis in dhe Gaſeof SECT. . 


petit Treaſon, as well; as in every Caſe: of Murder; 
and the Appeal chargeth that the Defendant. Falmico, ro 


ditoris & an Malitid, 2 Mururuuit. And in the Jones (w,.) 
Caſe of a Wike Killing her Huſband, the Heir ſhall have NS Car. 
the A"_ and _ 17 n ſhall be Burntt. 
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dn. z. Ir che Defendant on Arraign 
SECT. . Mute on befuſeth # Pleads on | 
1. Hale 382. abe 33 He ſhall ſuſfer Pain ſari & ati 
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SECT. 3 SOT. No techn ue 
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ons. | Rich; u interpoſed, a a Purdbit ef l- 

| mp hoon he — 2 meyers 1 
1 bad wed 8050 de 5287 nua 117231 Ma in * 

Hur ſormetly to have been ente of Opinibiy ct de 

| Exception of Murder in a Statute-Pardon, 2 
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Words with afl Excep- 
. Treaſon; und of 
Murder &. without any ex- 
-of Petit Treaſon # Meine. But in this 
Reſpoct there it Nothing very ſingular in this General Par- 
dont Ferie that of the 30. E z., which hath'an 
2 of All Treaſons whatſoever, "hers: is net One 
before the 13. Eu. which hath any general Exception ap- 
 plicable-to ther Caſe of Petit Treaſon ;' unleſs it be com- 
prehendetl in the Exception e x Murder "which b 
expreſfly | excepted' in all of them them R enen * 
IT would be abfurd te denies chiar Petit Tresſon, the 
moſt Aggravated (ow of Murder — Eye of the Law, 
wa. —— pardoned Acts, r2 in Num- 
ber, paſſed Times in the Gef ebb 

200. Vears. And it would be ee 
chat if it was nut e Gare Was 
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id andi Mien: this Apinion in Meri; ànd it hath 
beemintsed tb gather wich che Exccptibandh Walhili Mur 
der, oin lala theb a HO enerhb adam from ithat Hanmtto 
oe HO But-aficariot bd inferred: fttim tlieſet later 
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can excepted SFaifrl:Marder, or that: They dich hot 
know-how 40 Extept t in a | bn 1 
Tan bois a;Gals in Nya. hi — thougin- 0 Dy. co 
favour the Qpinicni — Murdar is cneoged[ in 33 
Petit T n — ie 1 
otwithſtandingithe But chat Caſe 
prov — K. 34. H. 8. Pi- 
ſonedi her Huſband then came — "which 
Trealon,wes 3 1 Ex >Wailkit 
F was adjudged.thasithe Lad a — his Cale doth 
=” ——ůů— — iin: Petit: Treaſon but 

both Murder and Petit Treaſon were merge :and/icx- 
tinguilhed; in the Offence of 


High Treaſbri.) For- ati that 
Time by virtue of the! 2a. E 8; a, Walful Mar dert m 5a ul 5 
Higb -Thk 6 ſo, d Appeal en Being “c 


— the Act — whether the Treaſon had been Par- 
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ECT: 4. A Perſon. guilty y of Petit Trraſan may bein- SECT. 4. 

ede Ai er it is a Apecies of Mundur; and uch 

Facts and Circumſtances proved in the manner the Statutes 

hereafter Cited require, as would Convict a Man of Mur- 

der will Convict a Wife or eder of Petit Treafon;: 13 e 
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Tray, 1 — I 3 ur o 
the Common-Lay in the. os an Appeal w yo 
2* Vol. He diſt oh, between tha Method. of Proſe p. 201. 
cution and an Indiftment.. In the Former the. i 
was obliged to prove the Deſencdlant Acceſſ⸗ 
Principals, in Manner. as He had counted againſt Him. 1 — 
in the Caſe of an Indictment, that Method of Proſecution. 

being at the Suit of the Crown, He thinketh it 1 155 
that He be found Acceſſary to Any of the Principals. . And 
to this Purpoſe He citeth the Authori 1 605 juſt "Cited 

from u Cake. . He-was plainly 9! 85 ang en 2 when 
He compiled his. 4c A 1 Sum. 222. 
I have already faid that notwit landihg the Conn nen 
between Principals and Acceſſaries, yet in conſideration. 

Law their Offences are quite different. And for that Rea- 
ſon I preſume it is that if A. be Indicted as Principal, and 1. Hale 625. 
B. as Acceſſary, and Both are Acquitted, yet B. may be 
Indicted. as Principal i in the ſame Offence, and his former 
Acquittal is no Bar. On the other Hand, it ſeemeth to be 
agreed, upon what Grounds I know not, that if 4 be In- 
dicted as Principal and Acquitted, He cannot be afterwards 
Indicted as Acceſſary before the F act. For, ay ſome, it 
"#5 in Subſtance the ſame — Obes «1a Man 1 7 Keil. 25. 26. 
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Kingdom s. Heerly bavanſe the abe om . — ployed — 
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— oa Remed 
Anne interpo Provided a Remer 
WII great dubmiſſion to the Wiſdom bfiurjerions;.1 
thinly the. Remedy in this Caſe might have been carried 
ſomething further. Ihe Miſchief at that Time in Contem- 
plation 3 


or Attainted no Trial could be had in order to the Con- 
viction of the This Miſchief the Statute bath 
provided for. But had it Enacted at the ſame Time that in 


bees qatzemely -Difficult fax a 
— in; Movie! 


that the like. Ju 


pon.the Defendant as 


chould paſo u 


upon a Felen conxict by Verdict or Confeſſion, in that Caſe 


the Remedy, beſidts meeting) eſfectuallx with that ſingle 
Miſchief") would have been better adapt ed to the Caſe con- 
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Mute of Malice, or refuſeth to Anſwer directly to the In- 
dictment, this amaunteth to a Conviction ; and according - 


ly Judgment as in Caſes of High Treaſon is given, And 


this Judgment induceth a Corruption of Wood, and all 


the Forfeitures and Diſabilities conſequent it. This 
hath not, that Lknow1of, been comjplained- any Hard- 
ſhip upon the Criminal; nor can it be conbdered i io chat 
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ftantial Juſtice the only Queſtions. in which-the Accelſary 
can have any Concern, in commune with the Principat,: are, 
Whether the Felony was Committed, and Committed-by 
he Principal. Theſe Facu the Conviction of the Principal 
ſhed with Certainty, at Jenft:/efficient to pur the 


may have been treated after his Conviction, ſeem- 
eth to Me to be a Matter Ae bal be b to the Queſtion 
Whether or When the be brought upon a 
Trial; Whatever Notions — ty and Proportion in 
Point of Puniſhment, e in che e r W 


Them, may den formerly nn 
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dence in Point of Fact, or of the I 
ſes in Point of Law, produced againſt the Principal. And 


sR T. 3. Ar a the 13 upon 
the Cake of I Daniel and aber before Reported, a gene- 
ral Queſtion was moved how Far and in what Caſes the 


may avail himſelf of the Inſufficiency of the Evi- 
ncy of Witneſ⸗ 


in what Caſes He may be let in to ſhew that the Facts 
charged and proved againſt the Principal do not in Judg- 
ment of Law amount to Felony. There was in that Caſe 
no Occaſion to enter far into theſe ns; ſince the 
Facts upon which the Point of Law then under Conſidera- 
tion muſt :neceſfarily turn, were all found by the Special 


Verdict. The general Queſtion was therefore waived. | 


_ Howz ver, will now ſubmit to Conſideration a few 
Things which have occurred to Me upon it. 
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to Doubt whether the A not enter into the full 
Defenee of the Principal; and avail: Himſelf of every Mat- 
vr of Fubt and broyy — nding to Har Acquit- 


eur en 


tal. Bot the A s in this Ouſr to 
Parrictp. Id Lir zg and this druf 
and directly tendeth to his own” ittal. 28 7b af 0 42318 
Tuts Woo! plain ee adeie of further ; Geog 
Waun che 
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bunden Nor doth the Indictment aver that the Principal 
was in Fact Guilty. It is ſufficient if it reciteth with pro- 
per C the Record of the Conviction. This is Evi- 
dence the A ſufficient to put Him upon his 
Deſence. For it is founded on a Legal Freſumption that 
every Thing in the former Proceeding was rightly and pro- 
perly tranſaQed. But a Preſumption of this kind mi 


conceive, give way to Facts manifeſtly and clearly proved. # 


As * the Acai: the Conviction of the Principal 
wile" not be 
1 A 1 „nete ik it ſhall edn out in 8 the 
Trial of the Acceſſary, as it ſometimes hath and: frequent- 
ly may, that the of which the Principal was Con- 
victed did not amount to Felony in Him, or not to that 
Species of. Feloty wich which He was charged, the Acceſ- 
ſary may avail hitaſelf of chis, and ought 
This was the Caſe of M Daniel and Others lately cited. 
The Youths'who were Convicted of the Robbery — A to- 
tally ignorant of the Conſpiracy mentioned in the Neport 
of that Caſe, took no Advantage 
ed upon full Legal Evidence. But when the whole Scene 
of Villany came to be diſcloſed upon the Trial of thoſe 
Miſcreants, they were diſcharged from that Indictment up- 


on this imple Objection, that the Offence of the Princi- | 


pals did not in the Bye of the Law amount to 
Ir this Opinion was well founded in Point of Law, and 
r * the Teſt of future Times, as 1 think it will, 
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after the Fact, as the Aeeben Kn . 18 Produced 
as a Witneſs: Him, and in the:Courle of his. Evi- 
denct proveth that the Fiſh were taken in 2 River of which 
Bichaꝗ the ſole and; J try, or in à large Pond 
upon ahe Waite of B. Might not C., had He been fo.gdvi- 
ſed; have ini fiſted that the 1 A at their natural Li- 


berty A. had no fixed P them, and ronſequen 
that! the taking of n in —— amount ov 


more than a Hare Treſpaſs ? un He might, + ++. 
O let Me ſuppoſe that the Principal is crroveauſly;At- 
tainted, and thereupon the Vis brought to is Trial, 


:. Hale 625. Comvicted and Attainted- The Attainder of the Principal 
is afterwards Reverſed for Error. This Reverſeth the At- 
2. R. 3.21. tainder of the Acceſſary. It is true it hath been holden 
22 tat the Accellary canmpt/gake adyantage of the Exror'by 
way of Plea, He cannot Aver againſt the Record of we 
Attainder while it ſtandeth Unreverſed. But Bivake, per 
haps the moſt Judicious of all the Abridgers, Aſter ei 
the Caſe, addeth, Fudex tamen deber habere Dn 
Equitatem. The Acceſſary ought to have: had a reaſonable 
Time to procure, if poſſible, a Reverſal of the Attainder, 
As where a Priſoner a Charter- Pardon, which up: 
on Inſpection appeareth not to reach his Caſe z the-Court; 
ing that the Crown intended an ęffectuul Furdon, 
will give Him a reaſonable Time to obtain one. 


* fur the Acceflary: can nil himſelf, in Point of 
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fury is Tried, Comicted, and Execute. The 
afterwards: comntthd i in, Hererſeth the Outlawry and Plead- 
eth over te the Felony, and upon Trial is Acquitted. This, 


' F have: ; prenniſed that in brder to Convict the Ac- 


ceſlury it ih not Neceſſary to enter into the Detail af the 
Evidence upon which the Principal was Convicted ; and 


have offered ſonie Reaſons for My Opinion. Another 
weighty Reaſon oceuneth, which it will be ſufficient juſt 
upon is Trial ;\ elpcially after mne g, . 
Trials. 1 30 ago has! * 20 
is the Courſe of 
the Acoeſſary s Trial, that in Point EB, Fatt, (che Point 
Already (poken:to,) if I ay it hall ap- 
pear that the Principal was Innocent, common Juſtice ſeem- 
of Evidence can be, of the Murder of B. C. is afterwards 
Indicted as Acceſlary to this Murder; and it cometh out 


to mentiom. The Witneſſes againſt the 2 70 ana be 
Dead; or not to be Found, ben the Ac 

Ween the 

Bo flill if it all manifeſtly appen 

Law where the Legal Preſumption is equally ſtrong 
the AcceflaryÞhave 
eth to require that the Acceſſary ſhould be Acquitted. A. is 
Convicted upon circumſtantial Evidence, ſtrong as that fort 


pen the Trial * inconteſtable Evidence that B. is ſtill 
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dye e general Prezudice, and kt e e 
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5 4 in Truth, it is the beſt ne Evidence that can be 
offered; it is really poſitive Evidence, wich in the Nature 
of Things neceffarily' implieth a Negative. in many 
Caſes it is the only Evidence. an innocent Man can offer. 
What in the Caſe I have put are a Court and Jury to do f 
If They are ſatisfied upon this Evidence that A. ua 
Natural uſtice and Common Senſe will ſuggeſt what i it 
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Prudence, eee Aud Abilities! of the Learned 
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with the Temptation; varying only in Cireumſtance of Time 
or Place, or in the. Manner of Execution; in theſe Caſes 
the Perſon ſolliciting to the Offence will; If Abſent,” be an 
Acceſfary Before the Fact, if Preſent a Principal. For the 
Subſtantial, the Criminal part of the Temptation, be it 
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gl 
taking bold of the Houſe of B. that 
| Bhawih js, Brag A. is: Avociliry'to the Burnii 
Lare House. E NH 2006) cet 4. grand 3 
nx Cen arg ah governed by One and the . 
"EW iple, Ihe Advice! Sdlicitation, or Orders in Subſtance 
and were extremely flagitious on the Part of 
fd. 4 The Events, though, ibly falling out beyond his 
Intention, were u the. x Courſe of Things the 
ae Confequerices, of whot R did under the Influence, and 
at the Inftigatian of A, And TY vs Ge IN 
Law He is anſwerable far them. 38 N 3s 111 K ) 


03 bis 20 2 14011 VII 41% ie 3.16 Js * 41. | 114 ak 


SECT. 4. SB GT, A., Ir hath been faid that if . nene B. 40. 

1. Hale 617. Kill C., and He by Miſtale Killeth D.; or aiming his Blow 
3- Inſt. 51. at C. miſſeth Him and Killeth D., 5 will not be Acceſſa- 
Ae chi dune; Raue ie iffereth in the Peron.” 

This is a Mereiful ee ee 

Caſe af Squ 2 eee the 
1 nn 202 hy e 

3A *. q na uggeſteth a oint w ma me- 

B. in the Caſe put by the or . 

. A 

ther ee him to —_— him by rr" _ 

Complexion, &; 1 5. 5 

ap Where He way probubly be mes with. B. is pant 
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Lee Malice oni 3 er forvans. | 
He itil node a. e v1 'the Per 
ſoil f hachnd ochrn hufcde . 


105 er Order He . "fink via 


8 vnn I Caſsi referred to by 
was no none thun a, Tie wia Licenses o y 
Wide, hy the Advice of one uber mixed Poiſon in'a 
Bar ry Ae and gave it to Mer to eat. She having enten 
a ſmall Part af it gave tlie Remainder to their Child. Su- 

ders at this dn Moment made a faint Attempt to have 

ſaved the Child; but conſcious of the horrid Purpoſe of his 
__ own Heart, and unwilling to make his Wife a Witneſs of 
it, deſiſted ; and Rood by and-faw the Infant He dearly 
loved eat the Poiſon, of which it ſoon afterwards Died. It 
was Ruled-avithout: much Diſficulty that Sounder was 
Guilty of thei Murder of the Child upon the Reaſons alrea- 
dy given.: With regard: to Arcber, it Was agreed by the 
* upon Conference, thagHe was not Noce ſſary to chis 

urder, it being an Offen dt Le neither Adviſed nor Af 
ſented to. The Judges however did not think it adviſable 
to deliver Him in the ordinary Courſe of Juſtice by Judg- 
ment of Acquittal. But for -Example's ſake They kept 


Him in Priſon by frequent Reprieves from Seffion to Sef- 
ſion till He had procured: a Pardon from 2 Crown. A 
E r en a eee 
4 N 11 8 
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5A 2 * * 


SECT. 5: 


of abſurd-Pagean 


31. d E. 


3 8 7 9 as IR the Fact. But it muſt. be-ubſerved, 


e 


Event. in the 
tions of. his on wicked Heart, Wilfully and Knowingly 


4 Aesskey ee d Felony: 200 ee ee 
; D Caſes I c-sive lieh u 
| heme 200 or ag 


Him. 8 e 911 4b 205 "366 . 10 ns — ne] 
ollowing · Criteria will-let-the moſt inquiß- 

> Beades _— the ſereraliCaſes 
g under this Head will be bound! to terico:Didithe 
Commit the Felony He: ſtandeth- Charged with 

— Influence of the flagitious:Aidvice; and.] ð ]s the 

mary OCouiſe of Thing a probable Conſe. 

the Suggeſ- 


quence of that Felony ? or did He, fo 


commit a en r Kind or upon a Different 


Nen e ec bin do cet ; bid e 
10 Fi! 7 i; | 243 WW 50 P 1 H A 570 
8ECT. 3. 1 ſhal pe \ the bald rin 
ciples of Law touching; Acceſlaries aſter the Fact: Becauſe 
Noscudam for this Offence: on the Common- 


Law have not been Frequent,” n. nor have they had any great 
Effect. For as the Law now ſtandeth and Practice hath 


yerned, | Proſecutipns of that oe kind; except in a Gaſe'I 
|. preſently — Ay end in a light Puniſh-- 
ment if it can be called by that Name; or rather a Piece 
try, tending neither to the Reformation 
of the. Offender, nor for Example to Others. mean what 
is called Burning an the Hand with an Ironſcarcel Heated. 

Ix the Caſe 15 Horſe· ſtealing, tis true, the Stutute of 
Elizabeth. hath taken away Clergy: as well from the Acceſ- 


that 


7 


0 EA. 0 oo en 8. 


e only de ſuch Perſons as were in on 
——— a Acccilarics ar rb Time nee Ii 
 Acocffaries ur Condinion-Law: not to Such as are 

made Avciffaries by ſuhſequent Starutes; 1 And 'therefore a 
perſon Knowing! x ſtolen Horſe who is made 
mim — done late Statutes, is not Ouſted. This 
was e a Conference in Euer Ss. Tracy 
Term: in the dean of Five, SAY 1&7 e emo gon . 2 
' SDGT-6:'Bv:the 3 A and M. and by che 5. 3 6. 
of QA, — — ins hq 
| Accellaries after the Bac: And by che 4. Gb. 1. They a f Wc 3: 
able to ſor 1A Yeats” u bas b .. Gee. 
BE TORE the Statute of King illiam, Redeivers, whleſt 
They likewiſe Received and Has beured the" Thief, were Guil- 
ty of a bare Miſdemennour; for which Thegwere liable to 
Fine and Imf or other Corporal Puniſment. 
But that Act having made Them Acceſſitries and conſe- 
quently Felons, the proſecuting Them as for a bare Miſde- 
meanout was held by All the Judges at a Conferenee about MS. Tracy. 
the latter End of King I iilium s Reign to be Amproper 
and Illegal For the Miſdemeanour was merged and ab- 
ſorbed in the Crime of Felony. Juſt as Felony at Com- 
mon-Law when made High Treaſon by Statute, which hath 
been done De 1 is r and abſorbed in che 
Treaſon. ory Jn 8 10 N09 1:9 £46.98 
THIS . und, to elmer em [7 For if the 
Receiver, who generally i is the Employer and Patron of the 
Thief, ba keep Him out of the Way, He {the Receiver] 
paſſed Unpuniſhed. To remiedy 'this' Miſchief the 1 of C 
7 provideth that the Receiver may be Proſecuted as for 1. An. Sera. 
a Miſdemeanour, rhe Principal . Uros Cons ©? 
vicTED. And by the 5 of Q. Anne e may be ſo Proſe- e. 31. 
cuted, though the Principal cannot as TAKEN 770 41 to be vb 
ſeeuted and Convicteud. R 511 01 
1 know Attempts have 0 nikde and vatious Shah 
to Proſecute the Receiver as for a Miſdemeatiour while the 
Principal hath been in Cuftody' and Ameſnable, but not 
Convicted. But I think all Devices of that kind are utterly 
"op For though he 7 of Anme in the ſtrict _— 
5 B o 


ner co make them 


— gry 
kr the Pream 
the Seeg of the Line were 


Felony or Miſflemeanour, He muſt proceed 


* nt ü er . yt or at his 'own Pleaſure, 


cid be 


— — 
One and the Same Miſchief: — 


5 and in mot amg Hane ro Jai. Which 
-of Both ſhew to ham been the Miſchief in 


iof the e 


Taras is Iiconfeljva Caſe: in Lind Raymond which 


aid eo hae been gien 
with Me; and if taken in the Latitude the Words 4 


——— 


» ww ET EB 


aft AY ett 451 : A 


y 1 | | 
1 the'Principal is Ameſusble the Proſecutor hath 
no Option. n 
or Felony. 
If He be not Ameſuable, and 2 
wait for his Comiction He may do ſo, and then proceed 


as for a Miſdemeanour without till the Principal 
ſball be Ameſnable. Under theſe Limitations | and theſe 
Only; as I conceive, the Proſecutor hath an 
BSS DES, the Judgment of the Court in that Caſe doth 
not NT to be Conde on the Opinion ſuppoſed to have 
= as the ruling Principle, but on a much 

— more rational Motive. The Court would not 


upon u Motion arreſt Judgment upon an Exception to the 


Indictment hieb was never talen before; and which muſt 


overſet every Judgment that had been given on the Sta- 


tute. This was's fol ſolid and a rational Principle founded in 


Political- Juſtice, Yor i in Caſes of this kind, Communis Er- 
ror facit 6. 

FOR e Reaſons already ene Ledi ansen bücher 
ing the Learning of Accefhiries after the Fact. 
Pwr Diſcourſs of High Treaſon and — would 
War deen very Imperfect if the Learning of Accomplices 
ne ene and 0 Acceſſaie in the Other had e 


2 * Sethe fame Cafe woe. an dcn. A. 5 
wholly 


OF. A'CCOMPLTCES. 


wholly untouched. And I choſe to throw my Thoughts CHAP. 
on cheſs gubjects into a ſeparate Diſcourſe, rather than to III. 
blend them with what is offered under the general Titles 
prefixed to the other Diſcourſes. For Subjefts which bear 
a near Affinity to each other as Theſe do, are beſt under- 
ſtood when exhibited together in one Point of View. Be- 
.cauſe by "that Means ory? * and, illuſtrate each o- 
ther. 
Tris e been done as bar as e Treafon i in 
the Light I have conſidered it, and Homicide in all it's 
Branches, to which Offences I have confined Myſelf, 1 
have nothin 8 further to offer. 


END OF THE DISCOURSE 
ON ACCOMPLICES. 
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OBSERVATIONS 


ON 


SOME PASSAGES 
| + 
IN THE WRITINGS OF | a 
LORD CHIEF JUSTICE HALE, 


Relative to the Principles on which the Revolution 
appy Eſtabliſhment are founded. 
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Sound -Paſlges in the Writings 000 Lond. cher 
uſtice HALE, Relative to the Principles 


Wien the Revolution WP preſent! "Happy 1 EC 


| | 9 t are founded. , * hy 4 2 N * 1 Ti ) 
. 11 of Q 1 tit Din 7 a 70 4 Te I n 
ORD Chief Juſtice Hate; in | his Hiſtory. of the Pleas 


of the Crown, ſpeaking of the and R 


« Edward the 2* had a kind of exeraxDED Depoſing, and 
ce his Son Edward the 3 took upon him the Kingly Name 
< and Office, yet in the Opinion of thoſe Times Edward the 
ia" continued, as to ſome Purpoſes, his Regal Character: 

<« for in the Parliament of the 4 of Edward the 3. Morti- 

ce ner and Others had * of High T — giyen 
e apainſt Them for the Death of Edward the a“ after his 

cc Depoſition. And a litter lower, after citing the Parlia- 
ment Roll in the Caſes of Mortimer and Sir Berk- 
ly, He addeth ; This Judgment Mortimer) was 
<« not Singly on this Account, that He (Edward the 2“) 
« was Father to Edward the 3*; but that notwi 
< the formal Depoſing of Him, ac that-Pretended or Ex- 
cc torted . of the Crown mentioned by'the'Hiſ- 
ec tories of that Age, het they ill thought the Character 
&« Regius remained upon Him, and the Murder of Him was 
« no leſs than High Treaſon; namely, the Killing of Him 
c πNαi WAS Spit a King, though deprived of the Actual 
« Adminiftration of bis Kingdom. 


a King de Jure. 13 10 3 M11 

THz s x Caſes een prove chat in in the : Judgme 
of thoſe Times, the Murder of Edward the 2*'was' Hieb 
Treaſon. But with great Deference to the Opinion of the 
Learned Judge, it will not follow from thence, that this 
8 Treaſon 
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tion of Edward the 20, is pleaſed to ſay; Although r. Vol. 10g. 


Mx. Prynne inferreth 245 theſe Cad, as his Lordſhip Plea for the 
doth, that Edw. th 2 after fs ee was a reputed Kaas 105 


a +. 
N Yu f 


ene 


oy. 


the King's Eldeſt Son and Heir, Thefe and Some" Other 
| Odldnces againſt the Blood-Royal,) were Hight/Dreafon at 


committed? 


Ferſon of che King, 
« five Unori & Per. 


| * * 1 
Edw. the 2*; or that, eh the Treaſon-was committed, 
He was ib hel Opikion of thoſe \Trndds titled Wche Alle 


giance of the People of d. 1 
Cours su the Death of the Queen Conſort; a 


I 


Common-Law and continue ſo ſince the Statute... Hut a- 
gainſt Whom, in Capel Rey of Law, are theſe Trraſons 
Plainl | the Crown and Royal Digni 
of the King, woes A he" Allegiance due to Hun; 2 
upon the Perſons of Thoſe who participate in ſome of the 
High Prerogatives of the Crown: for it is of the Eſſenee 
II chat oy be done Row CNL 


* 


Ir is well N e long befor the Tires now un- 
Pike Confideration, Perſonal Violence Committed or At- 
tempted apainſt the Blood-Royal, was conſidered in the 
ſame Degree of Guilt, as if done or attempted a the 
King Himſelf. Bractłon ſpeaking of "Offences againſt the 


faith, Videndum eſt utrum Tranſgreſ- 


« fo Mu que tungit Aan gravis fuerit vel levis, u 


Rex i 


Fu In Guis vero 
#07 is more explicit to the preſent Purpoſe; Eu pri: 
ie Gage "off @ dire — de Felonjes ue poient eftre faits pur 
«© Vous & nemye pour Nous fi 9 Treſon & de Compaſ- 
Mi work rows dice e powr Vows mettre a Mort 
ct ou ge Compagne, Ou Noſtre Pere as a Mere os 
« Vos Enfaunts.” = i 
Loxp Chief Juſtice Cele is clearly of O vition; On 


Ew. the 2* after his Depoſition: was Not to — conſidered 


3- Inf. 7. 


3 any other Light than as a Perſon utterly diveſted of the 
Regal Character; and conſequently that the Judgment a- 
gainſt Mortimer and Others was foiinded: ſolely on this Prin- 


Ciple, that the Murder of the King's Father was High Trea- 


© 


on. His Words are, It appeareth by Britton, that to 
« compaſs the Death 'of the Father of e King was Trea- 
on; and Jo 'was the Law boldem after sbat: for after 
«/Edw.'the 2* had diſmiſſed Himſelf of the Kingly Office 
and Duty, and his Son by the Name of Eau. the 3 was 
**« Crowned and King TR t, Gourney and (Ocle' were 

6c Attainted 


o ar renne. 


ee Attuinted Gf Treuſom pr Mairthering the King's 
« Father; Who bs mg a King by the Name of du. 
« the se ü ent e e 090 Ait ee bus 1A 
I x is oertain, thut at the ae eee ee inden here . .bgyC 
prevailed a very extenſive Rule touching Offences againſt 
the Blood-Noyal, I mean That cited before from Macton, 
In Suit vero porerif Rex ain For at thè Same Har- 
- John —— and Others were Attainted of Rox, 2 
High Treaſon mann eee 
de b Þ Dag den nN M it gin 25 
Ir muſt be admitted, that i in this Inftance Matters wert 
greatly ſtrained againſt- theſe Men. For the Earl of Nent 4. Rym. 424. 
himſelf had been Attainted and Executed for Treaſon or 
Pretended Treaſon againſt the King, at a Parliament held 
at Wincheſter in this very Vear: and the C > apainft 
Maltravers and the Others touching the Earl's Death was, 
+ tbat They by wicked Arts and untrue Suggeſtions impoſed up- 
on his Credulity, and led Him into Meaſures which ended in 
his own Deſiruftion. This was deemed a Compaſſigg the 
Death of the King 's Uncle! en 01. banale nen, 97 
Tu only s! I make of this Caſe is, That ſince Com- 
paſſing the Death of the King s Uncle was High Treaſon 
in the Opinion of that Parliament, the ſame Parliament 
might by Parity of Reaſon adjudge the actual Murdet of 
the King's Father to be ſo, without conſidering Hirn as a 
Perſon ſtill inveſted with the _ Character? The Judg- 
ments in Both Caſes moſt ly were founded on One 
and the Same Principle, fr. Relation Ed. the 2* 
and the Earl of Kent ſod i in to the King. Eſpecially fmce 
the Lords could proceed on no other Principle with regard 


to the Former, without ſuppoſing the King on the Throne 


to have been an Uſurper during the Interval erer his 


Acceſſion and his Father's Thank - 494114 914 
Bur whether the Murder of Edw. the mY was Abend 
High Treaſon, as the Murder / One who was ftill u King, 


though deprived of the Actual gan of bir King- 


| 
*The Roll of the Parliament at Minton is not extant. It ene 
wo of January, 4 Edv. 3. Returnable on Sunday before the Feaſt of Bt. 


4+ er 1. Hab B2, the Record of this Judgment, which hath ben 
Roll. And fee R ** Part, C. 4. 
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5 . by wicked Counſals; chat He had done what in Him 


4 — — 
animonſly Reſolved, That the — of 3 to 
Goten; that He ſuffered: Himſelf ta be led in All Things 


to 


ruin his Kingdom and People; and that there no 
Harri Amendment. [ts +6 * En $1621: 43-nt 82101 5 A 

Fon which-Reaſons They: reſolyed, That the Lord Ed. 
| mak the King 's Eldeſt Son, ſhould immediately take up- 
on Him the one: of the agony and ſhould be 
crowned King. PAR 3:283Y een Ac: mnt fanny 

J am not at preſent a0 to enquire, der this 
Charge was or was not well. founded. But admitting that 
it was, the Parliament ed upon a Principle which 
in the Caſe of Individuals is perfectly underſtood and uni- 
verſally aſſented to. I mean the Right of Self- Defence in 
Caſes of great and urgent Neceſſity, and where no other 

Remedy is at hand. A Right which the Law of Nature 
giveth, and no Law of Society hath taken away. W 
I this be true in the Caſe of Individuals, it will be 
equally ſo in the Caſe of Nations under the like Circumſtan- 
ces of Neceſſity. For all the Rights and Powers for Defence 

and Preſervation belonging to e are nothing more 
than the Natural Rights and Powers of Individuals tranſ- 

ferred to and concentering in the Body, for the Preſerva- 
tion of the Whole. And from the Law — Self-Preſervation 
conſidered as extending to Civil Society, reſulteth che well- 
known Maxim, Salus Popul Suprema Lex. 

I think the Principles here laid down muſt be admitted, 

unleſs any one will chooſe to ſay, that Individuals in a 
Community are in certain Caſes, under the Protection of 
the Primitive Law of ee, but EO 


7 Apologia Ade de Orleton i inter Decem Scriptores, Col. 2765. 
The Parliament Roll is not now extant. It was laid be ore he "I"; EM in the 


121 of R. 20, And probably was deſtroyed about that Time, or at leaſt before the End of 
that Rei So that for +» Ss Jn better Guide we muſt follow the Hiſtory of the Time. 
Sen the Oucltions NN to * in the 115. R. 2. * Anſwers cited be- 

W. 


compoſed 


: : - 
— 


N 
bn 


o vA on dm = 30 


compoſed. of the ſame Individuals are in dhe Ehe Genn er- 
cluded. Or that When the Enemy is at the Gate, every 
Single Soldier may and ought to ſtund to his Arms, but * 
Ge muſt Surrender at Diſcretion: + won hr wg 
Tux Refohition. of Parliament juſt mentionec 3 Walſing, 
fied to the King, then a Priſoner in Kewehporrh; Caſtle, by 2 1287. 
a very Solemn Deputation from that Body: when Sir Ii. Ranulph. 
liam Trufſel, in the Name of the Reſt, and as Procurator Kuchen 
of the whole Parliament addreſſed himſelf to the King in Eodem . 
terms extremely Full, Strong, and Explicit, which I ſha 
not tranſcribe ; importing: chat the Whole: Parliament Re- 
nounced all Allegian ce to Him; and thenceſorward would 
conſider Him as a Private Perſon diveted of the * * 
ni 

W E Yoni Prince, then about Faurteen Years of Ape, 
was adviſed to Refuſe the Offer. of the Crown from the 
Parliament, - unleſs his Father would make an Actual Re- 
fignation of it to Him: Which, it is ſaid, was ſoon. after- 
wards done. 

AND. the Commetgrment of the New: r Kings Reien 
was fixed by Parliament to the 200 of Januaty. And on 
the 24 his Peace was Proclaimed in — y was 
ſoon afterwards in all other Par of the Kingdom 7 n 4 Nym. 243. 

of Writ "om the 29" $5 WIILR, 15M 
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f REX aan M. Salutem, Nia D 
< « dt, nuper Rar Anglia; Pater Noſter, de communi 1 
« & Aſenſu/ — ony Comitum, Baronum, & aliorum 
« Magnatum, necnon Communitatum totius Regni prædlicti, 
e Spontanea* Voluntate ſe amovit a Regimine dicti Regni, 
« Volens & Concedens; qudd Nos tanguam ipfuus -Primogeni- 
« us N Heres, 72 Regni Regimen & Gubernationem aſ- 
ſumamus. Noſque ipfius Patris noſftri Beneplacito in bac 
« Parte de Comfilio & Adviſamento Prælatorum, Camnitum, 
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ce nuentes, Cubernacula ſaſcepimus difti Regni, & Fidelita- 
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the Acceſſion of a New King. And I think ſtronger Ex- 
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Character refided in the New King, and in Him alone, 
than are made uſe of in this Writ. | Sol dio; 

On the Firſt of February the King was Crowned.” And 
n Days afterwards He held his firſt Parliament, the Same 
which Depoſed his Father, and ſet the Crown on hits Head: 
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nifying all Perſons who in the late Troubles had taken u 
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THz xx are in Mr. Rymer's Collection of Pablick Ad: 
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being 4 Proceeding After his Death, He. was with! ſtrict 
Propriety ſtiled Muper Rex, whatever the Parlia - 
ment might entertain concerning Him, or the 

againſt Him. What I would obſerve is, that as the Words 
Muper Rem import nd more than that He lately was. King 
and do by no means imply that He continued þo. 0 bis Death, 
it cannot be inferred from any thing in this Record, that 
in the Opinion of that Parliament He did continue to bear 
the Regal Character after his Depoſition. This, 1 ſay, 
cannot be inferred from the Words Muper Rex. And the 
Words upon wich his Lordſhip groundeth his Opinion, 
Ipfius Domini Regis, Prædicti Hann Regis &c, &c, have 
in this Record a plain Reference to the N named at 
the Beginning under the Stile of Maper Rar. "ip 
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